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[26,33, 36, 37, 38] 

* * * 


* * 


* 


(The documents heretofore marked General Counsel’s Exhibit 

No. 2, for identification, was received in evidence.) 

****** 

33 

TRIAL EXAMINER ASHER: Now, the stipulation as I understand it 
now stands that the Trojan Steel transports approximately $250,000 worth 
of products outside the state and that Charleston Milling and Kanawha 
Block are not engaged in commerce within the meaning of the Act? 

MR. STANFORD: That’s correct. 

MR. KLOSTERMEYER: That’s correct. 

MR. WITMAN: We will stipulate to that. 

TRIAL EXAMINER ASHER: Does the union stipulate? 

MR. CAMPBELL: Yes. 

TRIAL EXAMINER ASHER: Very well, the stipulation is received. 
****** 

36 

R. F. RANDOLPH 

a witness called by the General Counsel, as on cross-examination, being 

first duly sworn, was examined and testified as follows: 

****** 

37 

MR. WITMAN: What is your position with the Charleston Transit 
Company ? 

THE WITNESS: I am executive vice president. 

****** 

38 

TRIAL EXAMINER ASHER: I will grant the motion, despite the ob¬ 
jection. You have permission to cross-examine him under Rule 43(b). 

CROSS-EXAMINATION 

****** 
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BY MR. WITMAN: 


[38, 39, 40, 41] 


Q. Are you familiar with the operation of the bus lines run by the 
Charleston Transit Company? 

39 

A. I am. 

Q. Do you know the routes that the buses run? A. I do. 

Q. And the various stops that they make? A. In a general way. 

Q. Yes. Well, that will be brought out. Mr. Randolph, can you 
tell me what state the Charleston Transit Company is incorporated in? 

A. The State of West Virginia. 

Q. Can you tell me the number of employees in the Charleston 
Transit Company, by the several categories? 

TRIAL EXAMINER ASHER: As of when? 

Q. (Continued) As of now? A. As of September 1st, the Charles¬ 
ton Transit Company employed 117 bus drivers, 23 mechanics, 10 office 
employees, 22 supervisors, and 17 other employees, a total of 189. 

TRIAL EXAMINER ASHER: What were the 23 ? 

THE WITNESS: Mechanics. 

Q. (By Mr. Witman) 17 other employees; is that correct, sir? 

A. That's correct. 

Q. A total of 189? A. That’s correct. 

****** 

40 

(By Mr. Witman) 

Q. Mr. Randolph, are you familiar with the 

41 

location of the Naval Ordnance Plant in South Charleston? A. I am. 

Q. And with the location of the Second Army Headquarters for the 
West Virginia Military District, in Charleston, South Charleston? A. 
There is an army installation as a part of the Naval Ordnance Plant; I 
believe that’s the correct one. 

Q. The one I am referring to has a sign which says Second Army 
Headquarters, West Virginia Military District; just so we understand 
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[41, 42, 43] 

one another. A. There is a sign of the Army District near the Naval 
Ordnance Plant. 

Q. Yes, it is right near the Naval Ordnance Plant. A. Yes. 

Q. Can you tell me if your buses pass by those plants? A. They 
do. 

Q. Can you tell me how close the buses pass to the actual entran¬ 
ces of the plant? A. The buses pass along McCorkle Street, which is 
U.S. Route Number 60, and the plant property is adjacent to McCorkle. 

Q. Now, what routings pass those plants? A. The buses going 
to St. Albans, between St. Albans and Charleston, and Spring Hill and 
Charleston. 

Q. Can you tell me how many buses, or what the schedule is 

42 

per day, that is the number of buses on that particular run? 
****** 

A. I can tell you the approximate schedule from about five thirty or 
six o'clock, to about seven at night, buses run by that plant at fifteen 
minute intervals in both directions. The balance of the evening up to 
about midnight it is twenty minute intervals. During the rush hours 
there are certain extra trips, or double-headers added to the fifteen min¬ 
ute basic 

43 

service. 

Q. (By Mr. Witman) Could you explain a little more what you 
mean by double-header, Mr. Randolph? A. Well, during the morning, 
and afternoon rush hours, while we have buses that are operating every 
fifteen minutes, that is following each other at fifteen minute intervals, 
we may add, because of the traffic requirements, a second bus that 
would probably run five minutes ahead of the bus. In other words, in¬ 
stead of a bus being on the hours, the next one fifteen minutes after, 
there would be one on the hour, one ten after, and another at fifteen after. 

Q. Do the buses stop, are there regular stops in the vicinity of 
these plants? A. There are regular stops at intervals of five to eight 
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[43, 44, 45] 

hundred feet along McCorkel Avenue, and there are stops that are near 
by those plants. 

Q Would you say that the Naval Ordnance Plant extends as long 
as eight hundred feet, the property of the Naval Ordnance Plant? 

A. It would be my impression that it did. 

******** 

44 

Q. Can you tell me if there is a bus stop in the vicinity of the Grey¬ 
hound Bus Company, Greyhound Bus Terminal? A. There is no bus stop 
directly across the street from the Greyhound Bus Terminal. There is a 
bus stop approximately one normal city block south of the Greyhound Bus 
Terminal, and there is another bus stop probably not quite as long but 
across on the far side of Lee Street, from the Greyhound Bus Terminal. 

Q. Mr. Randolph, is there a railroad station in Charleston? A. 
There is. 

Q. Can you tell me the location, please? A. The Chesapeake & 
Ohio Railroad Station is the only passenger railroad station in Charles¬ 
ton. It is located between the tracks of the C&O Railroad, and McCorkle 
Avenue, under and to the west of the south side bridge. 

Q. Do any of your routes pass by the C&O passenger station? 

A. We have buses that operate on the south side bridge and on McCorkle 
Avenue. 

Q. And how close would you say that they pass to the railroad ter¬ 
minal? A. The railroad property extends to the line of the street 

45 

and the buses operate on the street. 

Q. Is there a stop in the vicinity of the C&O station? A. There 
is a stop on McCorkle Avenue near the C&O station, and one on the 
south side of the bridge near the C&O station. 

Q. Would you care to estimate how close the first stop is that you 
mentioned, to the station? A. The bus stops on the street. The railroad 
property extends to the street, so it is merely the difference of the side¬ 
walk, if there is a sidewalk. 


5 


[ 45, 46, 47] 

* * * * * * 

A 

Q. (By Mr. Witman) Is there a freight station in the city? You 
indicated the C & O had a passenger station. A. Yes, they have a freight 
station, too. 

| 

Q. Do you know the location of that, approximately ? * 

TRIAL EXAMINER ASHER: Now, just a minute. Do you carry any 
freight on your buses ? j 

THE WITNESS: No, Sir. 

* * * * * * 

46 

Q. (By Mr. Witman) Do you carry newspapers on your bus ? 

i 

A. No, sir. | 

«■ 

Q. Do you carry any mail,? A. No, sir. 

Q. No United States mail ? A. No, sir. 

MR. WITMAN: All right, Mr. Examiner, I will be glad to * 

withdraw the question. * 

Q. (By Mr. Witman) Do you service the Charleston Airport, Mr. 

Randolph? By that, I mean do you pass by the Charleston Ai rport? A. 

No, sir, I would say that the closest our buses come to the Charleston 
Airport is probably two and a half or three miles. 

Q. Mr. Randolph, is the Charleston Transit Company licensed by 
the Interstate Commerce Commission? A. No, sir. 

Q. Does it operate under a certificate, or a number of certificates 
from the West Virginia Public Service Commission? A. Under a number ^ 

of certificates from the West Virginia Public Service Commission. 
****** 

47 

Q. Mr. Randolph, is the Charleston Transit Company the only public 
service transportation, transit system, in the Ci ty if Charleston ? A. No, 
sir. 

< 

Q. What other systems are there ? A. There is the Capitol Tran- j 

sit System. 
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[47,48, 49] 

Q. Can you tell me where that goes to, sir? A. It operates a 
number of routes which I have on an exhibit which we will offer later in 
this hearing. I don’t know whether 

48 

I would want to undertake to describe those routes without the aid of the 
exhibit. If I may refer to an exhibit, I will do so. 

Q. I wish you would refer to your exhibit. I would like to ask you 
about the routes. 

****** 

A. The Capitol Transit Company operates bus service over Mc- 
Corkle Avenue in South Charleston, across the Patrick Street Bridge, 
along Fourth Avenue, along Virginia Street, along Lee Street, to the 
downtown district. It operates bus service over State route No. 14, 
thence over the Ferry Branch Road, thence over the south side bridge in¬ 
to the central business district. 

It operates bus service over Connell Road, Louden Heights Road, 
and over the south side bridge to the central business district. 

It operates bus service over the Ruffner Hollow Road, Greenbrier 
Street, and Washington Street, to Central business district. 

It operates bus service over Route 21 to Washington Street and 
thence via Washington and Lee Streets to the central business 

49 

district. That’s the end of my answer. 

Q. Thank you, Mr. Randolph. Can you tell me if the Capitol Tran¬ 
sit Company has the right to pick up passengers in the City of Charleston? 
A. It has the right to pick up passengers in Charleston. 

Q. Does it have the right to discharge passengers in the City of 
Charleston? A. In certain places it has the right to both pick up and 
discharge passengers within the City of Charleston. 

Q. Would you be good enough to elaborate on your comment, ’’cer¬ 
tain places”. 

****** 
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[50, 51] 


50 


A. Within the City of Charleston along Louden Heights Road the 
Capitol Transit Company can pick up and discharge passengers at will. 

In the City of Charleston, along Route 21, the Capitol Transit Company 
can pick up and discharge passengers at will. 

Q. (By Mr. Witman) May it do so in the business section, the 
downtown area? A. In the business section it may pick up or discharge 
passengers, but it cannot carry passengers whose origin and destination 
is both within the business section. 

Q. I see. Does Capitol Transit Company operate from a terminal? 
A. I do not understand what you mean by the word terminal. 

Q. By that, I mean does it operate from a terminal where other 
buses operate from, or does it have a terminal or destination 

51 

place in the city? A. It stops on the street. 

Q. For example, Charleston Transit, I take it, has a big house 
where all the buses are kept, right ? A. No, it does not. 

Q. Well, Charleston Transit has a bus terminal? A. The only 
property which the Charleston Transit Company has within the City of 
Charleston is its garage and operating headquarters. 

Q. Garage and yard, yes? A. That’s a garage. 

TRIAL EXAMINER ASHER: That’s a place where the buses are 
stored and serviced ? 

THE WITNESS: That’s correct, your Honor. 

Q. (By Mr. Witman) Do all these buses that run, Capitol Transit, 
come to a common point in the City of Charleston? In other words, is 
there a destination point, or a terminal point of their runs from out of 
the city to the city? A. Yes, the certificates of the public service com¬ 
mission are written so that in every case of every bus line there is a 
starting point. 

Q. Do you know what that point is ? A. Yes, it is the intersection 

of Lee and Summers Street. 

****** 
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[51, 52, 54, 55, 56] 

52 

Q. (By Mr. Witman) Well, now, the Charleston Transit system, 
as I understand it, their routes cover the whole city of Charleston? 

A. No, sir. 

Q. It does not? What sections does it not cover? A. There are 
a number of sections it does not cover. One is the Louden Heights Sec¬ 
tion, one* is what is known as the Hillsdale Section, and there are por¬ 
tions of the city that there are no buslines running within several blocks, 
other than those two. 

Q. Is Louden Heights a residential area? A. Yes. 

Q. Is Hillsdale Section a residential area? A. Yes. 

* 

****** 

54 

Q. (By Mr. Witman) I asked you, Mr. Randolph, if you knew the 
number of buses operated by Capitol Transit Company? A. As of June 
1, 1953, the Capitol Transit Company has license plates for 13 buses. 

Q. Mr. Randolph, do your buses carry advertising? A. They do. 
Q. Can you tell me some of the products which are listed in — 

55 

which are advertised in your buses ? 

****** 

A. During the year 1952 we carried advertising of theArter Paint & 
Glass Company, The Baby Shop, Charleston Laundry, C & P Telephone 
Company, Cohen Drug Company, Conlon Baking Company, Johnson & 
Johnson, Kanawha Banking & Trust Company, the Purity Baking Com¬ 
pany, Winter Floral Company, William Wrigley, Jr., Company, Quaker 
Oats Company, Angels Fur Company, Charleston Motors, General Foods, 
The Christmas Club. 

****** 

56 

Q. (By Mr. Witman) Mr. Randolph, what agency do you deal with 
for-- A. Our present agency is the Transit Advertising Company, 210 
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[56, 57, 60, 61] 

Barker Avenue, Peoria, Illinois. Prior to March 31, 1953, the agency 
was Car Card, Incorporated, 415 Lexington Avenue, New York City. 

Q. What revenues does the Company receive for this advertising? 
A. During the year 1952 the Company received $5, 091. 32. For the 
seven months of 1953, the Company received $2, 023. 68. 

Q. Mr. Randolph, can you tell me if you have any arrangement 
with any other bus lines to sell tickets for those bus lines ? A. We do 
not. 

Q. Do you have any arrangements whereby tickets for your line 
may be purchased from other bus lines ? A. No, sir. 

Q. Do other buses use your garage? A. No, sir. 

Q. Buses of other lines ? 

57 

A. No, sir. 

****** 

60 

Q. (By Mr. Witman) Mr. Randolph, is the Charleston Transit 

61 

Company subsidiary of any other company or corporation? A. No, sir. 

Q. It is not? 

TRIAL EXAMINER ASHER: Does it own stock in other corporation ? 
THE WITNESS: It owns stock in two local country clubs. 

Q. (By Mr. Witman) Two local what, sir? A. Country clubs. 
TRIAL EXAMINER ASHER: By local you mean within the state? 
THE WITNESS: Yes. 

Q. (By Mr. Witman) Mr. Randolph, does the Charleston Transit 
Company have a charter from the city of Charleston to operate? A. We 
have a franchise agreement with the city of Charleston. 

Q. Can you tell me what the Charleston Transit Company is re¬ 
quired to pay for such a franchise ? A. It seems to me that, in round 
figures, it is around ten thousand dollars a year if that’s a satisfactory 
answer. I could give you a more detailed answer. 
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[63, 64, 65] 


Q. (By Mr. Witman) Mr. Randolph, in the stipulation paragraph 
7, you agreed to the fact that the company obtains its gasoline and diesel 
oil from Esso Standard Oil in Charleston? A. That is right. 

Q. Do you know where that oil originated ? 

64 

A. Not of my own knowledge. 

Q. You do not. Do you know of your own knowledge, Mr. Ran¬ 
dolph, whether Standard has any refineries in Charleston, West Virginia? 
A. So far as I know they do not have a refinery in West Virginia. I 
understand our oil comes from storage tanks in West Virginia, Charles¬ 
ton. 

Q. Does that cover gasoline to? A. Yes, the same applies to 
gasoline. 

Q. Now, on the oil, grease and lubricants from the Texas Com¬ 
pany, again I would like to ask if you know of your own knowledge where 
that oil, grease and lubricants originate from ? A. The grease and part 
of the lubricants comes from the Spring Hill plant of the Texas Company 
here whether they orginated beyond that I don’t know. Part of the oil 

comes by tank car from Norfolk, Virginia. 

****** 

Q. You do not. Can you tell me, first of all, what your gross ex¬ 
penditures are for any—well for 1952 and thus far in 1953, excluding 
salary, or salaries. A. The gross expenditures for 52, that is the 
total expenses, operating expenses, before taxes and depreciation, and 
excluding 

65 

salaries and wages for the year 1952, $403, 020. 54. 

Q. Thank you. Do you have the figure on any portion of 53 ? 

A. No, I don’t believe I have those figures for 53. 

li 


[65, 83, 89] 

Q. Do you have the daily mileage figure on your buses ? A. I 
can give you an approximate figure. It is in the neighborhood of 10, 500 

miles a day, on week days. . 

****** 


88 

CROSS EXAMINATION 

Q. (By Mr. KLostermeyer) Mr. Randolph, Mr. Witman asked 
you concerning your purchase of tires from theB. F. Goodrich Com¬ 
pany. You have been getting your tires under a contract with that 
Company for some years have you not ? A. We have. 

Q. Is the present contract substantially the same as the contract 
which you had in effect back in 1938 and T 39? A. It is. 

Q. Is it materially different in any respect from the contract which 
was involved in the case of the Charleston Transit Company vs. Ernest 
K. James, State Tax Commissioner, reported in 121 West Virginia 412? 
A. Only with regard to the rates involved. 

Q. Is it not a fact the case your company contended that the 

89 

contract was a contract of interstate commerce and was not subject to 
the West Virginia consumer sales tax? A. That is my understanding. 

Q. And isn’t it true in this case the Company contended that this 
transaction covered by this contract was in interstate and not subject 
to the West Virginia consumer sales tax and the court held it was not 
interstate and therefore subject to the West Virginia consumer sales 
tax? A. That is my understanding. 

Q. Now, you were asked with respect to the proximity of your 
service to the Greyhound Terminal. You do not make any connections 
with Greyhound buses, do you? A. No, sir. 

Q. Your buses don’t carry any signs that are marked Greyhound 
Station on it or anything of that kind, do they? A. No, sir. 

Q. Do you have any signs at the C & O Depot indicating that it 
is a bus stop ? A. No, sir. 
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[89, 90, 91] 

Q. I believe you testified that you don’t carry newspapers or 
mail? A. No, sir. 

Q. Do you serve any river or barge or transportation agencies ? 
A. Not to my knowledge. 

Q. Now, you were questioned regarding the Naval Ordnance 

90 

plant and— A. United States Military Installation of some kind in 
South Charleston ? 

Q. That is right. To follow that further, what kind of a military 
installation, if any, is there in South Charleston? A. There is, as 
the Attorney for the General Counsel pointed out, a sign on the property 
of what I believe to be the Naval Ordnance Supply indicating that it is 
some sort of a military office. My impression is that it has something 
to do with the so-called reserve training that might take place in this 
general area. 

Q. Do you know how many people work there ? A. No, sir, I 

don’t. 

Q. Do you know whether or not the Naval Ordnance plant is oper¬ 
ating at the present time ? A. It is my understanding that they are 
merely a maintenance installation so far as the employees of Naval 
Ordnance are concerned. 

Q. You were questioned as to whether or not your company had 
a franchise from the City of Charleston; is that an exclusive franchise ? 
A. No, sir. 

Q. Where is the storage plant you mentioned from which you pur¬ 
chase your gasoline and diesel fuel? A. Located on the south side of 
the Kanawha River about half 

91 

a mile west of the south side bridge in the City of Charleston. 

Q. And where is the storage plant of the Texas Company of Spring 
Hill, is that in Kanawha County ? A. It is located in Kanawha County, 
south of the Kanawha River and south of the western section of the city 
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[ 91, 93, 94, 95 ] 

itself, of Charleston, in a community known as Spring Hill. 

****** 

Q. (By Mr. Klostermeyer) Captain Randolph, are there any oil 
Refineries in Kanawha County, West Virginia, from which you could 
purchase your full requirements of oil if you decided to discontinue 
doing business with the Texas Company? 

92 

A. The Elk Refining Company who has a refinery at a place called 
Fallen Rock— 

****** 


94 

Q. (By Mr. Klostermeyer) Now, I believe, Captain Randolph, 
you were questioned concerning the volume of advertising in your ques¬ 
tions. Do you know what portion of that was derived from sources out¬ 
side the State of West Virginia? 

* * * * * * 

THE WITNESS: During the year 1952, of the $5, 091 which we re¬ 
ceived for advertising, $1,055 was credited to as being from national 
advertisers. 

95 

Q. (By Mr. Klostermeyer) The remainder was through local ad¬ 
vertisers here in Kanawha County, West Virginia? A. That is correct. 
****** 

FURTHER CROSS EXAMINATION 

Q. (By Mr. Campbell) You stated a minute ago that none of your 
buses of the Charleston Transit Company carry a sign Greyhound Bus 
Station, but isn’t it true that at least one run does carry a sign desig¬ 
nated--have a bus carrying a sign on the front of the bus indicating a 

Rubber Plant? A. Yes. 

****** 
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Q. That run listed as rubber plant on the front of the bus ends 
right at the rubber plant, at Institute or the Goodrich Company or Car¬ 
bide & Chemical Plant, at that location doesn’t it? A. It stops, yes, 
there to turn around, the opposite side of the road, at approximately 
opposite the entrance to the B. F. Goodrich plant. 

Q. And do some of your runs and buses turn around at other 
plants, your run ends right there ? I am thinking specifically of Kana¬ 
wha City. Don’t you have a place where your buses turn around just 
at the far end of the glass plant ? A. It is a matter of several blocks 
further west. I mean it is approximately at the City line or a little be¬ 
yond the city line. 

Q. That location is just at the end of the glass plant, isn’t it, in 
fact on one of the glass plant company’s lots there? A. That is cor¬ 
rect. 

****** 

97 


EXAMINATION 

Q. (By Trial Examiner Asher) Mr. Randolph, is there any sys¬ 
tem of interchange passes or tickets between your bus line and any other 
bus line like Capitol ? A. No, sir. 

Q. No transfers ? A. No, sir. 

Q. Is yours the largest local bus line service in the City of Charles¬ 
ton? A. We are not as large in number of buses owned as Greyhound, 

I believe. 

Q. I say local ? A. Greyhound provides a local service in this 
vicinity. 

****** 


99 

Q. Now, you testified that these are not any buses with signs such 
as Greyhound Terminal or C&O Depot. Are your drivers instructed to 
call out Greyhound Terminal or C&O Depot or Naval Ordnance Plant 
at those particular stops ? A. No, sir. 
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* * * • * * * 

FURTHER CROSS EXAMINATION 
Q. (By Mr. Witman) Mr. Randolph, does your bus line have a 
route that goes out to the Ohio-Apex Plant? A. That’s right. 

Q. Is there a turn around by that plant? A. The bus turns 
around in a public street. That is outside of the gates of the Ohio Apex 
Company. 

****** 


101 

FURTHER DIRECT EXAMINATION 
Q. (By Mr. Klostermeyer) Just a moment, Captain Randolph, 
as a matter of fact the buses do not stop in front of the Greyhound 
Station to let off passengers ? A. No, sir. 

EXAMINATION 

Q. (By Trial Examiner Asher) Taking the year 1952 for these 
figures, is it correct to say that regardless of where your check came 
from, approximately seventy five and eighty percent of your advertising 

dollar-wise was from local advertisers ? A. That is right. 
****** 

117 

JACKH. SHXFLET 

a witness called by and on behalf of the General Counsel, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
****** 

124 

Q. (By Mr. Witman) Mr. Shiflet, now when you were driving, 
did you ever have occasion to drive past the Pure Oil Company on your 
routes ? A. You mean in Cabin Creek, sir ? 

Q. Yes. A. Yes, sir. 

Q. How did you pass by the Pure Oil Company, do you know ? 
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A. Well, the bus passes practically past the gate but the refinery sits 
back from the road about a half mile, I guess. 

Q. And is there a stop near the gate ? A. Yes, sir. 

Q. And did you generally let off employees at that stop? A. Well, 
not no whole lot, you do quite often. 

125 

Q. Well, could you just give me an idea of how many you would 
leave off? A. Well, two or three, I would say. 

Q. Now, Mr. Shiflet, do you know where the Owen-Illinois plant 
is? A. Yes. 

Q. Did you drive by that plant ? A. Yes, sir. 

Q. Can you tell me if you let off any employees near that plant ? 

A. Yes, sir, I T ve let off, oh, twenty five or thirty there. 

****** 

Q. (By Mr. Witman) And is this in the morning ? A. In the morn¬ 
ing* and the evening both. 

Q. I see. During the rush hour, is that it? A. Well, it is just 
about shift changing time that the regular plants have. 

Q. You say you left off about twenty-five or thirty. How close is 
that to the plant ? A. Well, it was just practically at the door. It’s just 
at--the bus stop is just at the plant. 

Q. I see. Now, did you ever pick anyone up, did you generally pick 
people up as you let them off? A. Yes, sir. 

126 

Q. You do. Could you give me a general idea of how many ? A. 
Twenty five or thirty, I would say. But that all depends. I mean, now 
there is some like you change certain shifts they don't have that many at 
that time. 

Q. Uh-huh. Did the shift change at other times in the time that you 
were driving that you know of; in other words-- A. Well, they have, I 
think they are set up on three shifts there. 

Q. I see. Are you familiar with the Barium Reduction Plant? 
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A. That’s out of Charleston? 

Q. Yes, sir. A. Yes, sir. 

Q. Do you generally drive by there on your route? A. Yes, sir. 

Q. Can you tell me if you left employees off near that plant? A. 
Yes, sir. 

Q. Can you give me an approximation of how many you let off ? 

A. I would say 25 or 30. Usually during the rush hours they would have 
maybe two or three buses that comes down through there and if they all 
are--they all practically get loaded. 

Q. Two or three buses go down to Owen-Illinois ? A. No, no, 
they do—they had some when I worked there, they had one coming out of 
there. 

127 

Q. Now, is Carbide in that general area? A. Yes, this is South 
Charleston ? 

Q. Yes. Were people left off at Carbide and Carbon? A. Yes, sir. 
Q. Can you give me an idea of about how many ? A. Well, that’s 
a bus line, they all get on there about the same place, it’s just 25 or 30 
I would say there, too. 

Q. I see. And would you pick people up at the same time that you 

let them out? A. Yes, sir. 

******* 

135 

HENRY D. PERRY 

a witness called by and on behalf of General Counsel, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

******* 

147 

Q. (By Mr. Witman) Mr. Perry, when you drove during your 
time as a driver for the Charleston Transit Company you had occasions 
to drive out of one of your routes to the Ohio-Apex? A. Several 
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occasions, Yes. 

Q. Now is there a bus stop by the Ohio-Apex plant? A. Well, 
there is two stops down there, one is in front of the administration build¬ 
ing that goes inside of the plant and then there is one on the outside next 
to Fortieth Street where the buses turn around. 

****** 

148 

Q. Can you give me an idea of how many trips a day you made ? 

A. Well, there T s just a certain amount of buses that goes into the plant 
each day, but usually around three thirty, I mean at the beginning and 
ending of a shift. 

Q. You say the buses go in there to get the riders, then ride the 
bus in and out? How many passengers would you generally unload at this 
Ohio-Apex plant at either turn around? A. Well, there was usually 
fifteen to twenty two at one turn around or the other. 

Q. I see. About how many trips a day did you make at that turn 
around? A. Well, each bus usually makes one trip in front of the plant. 

Q. Yes, and did you make other trips outside the plant in the same 
day? A. Yes, at the Fortieth Street. 

Q. But do you recall if you made two trips a day or four trips or 
one trip? 

149 

A. Well, usually then, they usually made two trips each bus. 

Q. I see. Now, when you unloaded ten or fifteen passengers did 
you, what was your figure ? A. Sir ? 

Q. What was your figure ten or fifteen. A. Fifteen or-- 
Q. Did you pick up passengers too ? A. Yes, all along. 

Q. I see. Now, have you also had occasions to drive your bus in 
discharge—did we discuss the Owen-Illinois plant? A. Yes. 

Q. And there again did you generally discharge employees ? 

A. At the beginning and the end of the shift, we would haul quite a few. 
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Q. About how close was that to the plant? A. Well, you stop 
right in front of the plant to discharge and pick up passengers. 

Q. I see. Can you give me an idea about how many passengers gen¬ 
erally discharged? A. Well, it all depends on the shift, some shifts 
have more workers on it than the other shift, but usually it rounds around 
twentyfive or thirty. 

Q. Would you pick up employees or pick up people at that point ? 

A. Yes, pick up and discharge. 

150 

Q. Would you pick up about the same number of less or more ? 
****** 

A. It varys. Like I say for what shift its on. 

Q. Can you give me an average, Mr. Perry? A. Well, an aver¬ 
age would be fifteen each time 

Q; Would you ever pick up as many as thirty? A. On shift changes 
you do. 

Q. You do? A. Yes, sir. 

Q. Now, have you passed by the U. S. Steel plant in South Charles¬ 
ton in the discharge of your duties? A. Yes, I T ve gone by there. 

Q. Is Naval Ordnance Plant close to that? A. Yes, it T s on the 
opposite side of the street of U. S. Steel. 

Q. And have you left employees off your bus at that stop? A. Yes, 

I have left them off. 

Q. Can you give me an average or an approximation of how many em¬ 
ployees you generally leave off? A. Well, there’s around ten who gets 
off and on there, ten or fifteen. 

Q. That’s the total of all getting on or off. Ten or fifteen get off 
and then ten or fifteen get on ? A. Getting on and off. 

151 

Q. I see. What about True-Temper Kelly Works plant? A. -Well, 

the bus that I drive don’t stop right close to that place. 

****** 
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Q. What about the Carbide plant in South Charleston, have you 
gone by there? A. Yes. 

Q. There again can you give me an approximation ? A. Well, 
now there’s so many people getting on and off from down through there 
you wouldn’t know exactly where they did come from. 

Q. There are a succession of plants down there ? A. Yes, they 
run for about 3 or 4 blocks. 

Q. For example, what plant would be first as you got out from 
town on McCorkle? A. Well, there’s the Linde Products, West Vaco, 
and 

152 

Carbide. 

Q. Are they one right after the other ? A. One right after the 

other. 

Q. Goodrich is out there, and would you let employees off that 
stops in front of those several plants ? A. Yes. They have designated 
stops down through there and the employees, you don’t know where they 
come from, gather at these stops to board and discharge from the buses. 

Q. And in that area on McCorkle Avenue you are speaking of, they 
are on the right hand side as you go out ? A. Yes, sir, right. 

Q. There are not many houses, are there? A. No, sir, it’s 
mostly industry. 

****** 

171 

GEORGE LEE HOFFMAN 

a witness called by and on behalf of the General Counsel, being 

172 

first duly sworn, was examined and testified as follows: 

* 

****** 

DIRECT EXAMINATION 
****** 
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177 


Q. (By Mr. Witman) Mr. Hoffman, as a bus driver have you gone 
to the Westvaco Plant at all? A. You mean gone in it or past it? 

Q. No, that was poorly phrased. Have you gone past the Westvaco 
Plant on any of your routes ? A. Yes, sir. 

Q. Do you recall generally whether you would let employees off 
about there ? 

178 

A. Well, yes, I do. 

Q. Can you tell me approximately how many you would let off of 
you* bus that stopped near the Westvaco Plant? A. Well, actually, 
there's only two men that I actually know that worked there would get off 
in front. There was some men gets off, but whether they work there or 
work at Carbide or work some place else, I don't know. There’s only 
two I actually know work there. 

Q. Did you run the Cabin Creek-St. Albans rim at all? A. Yes, 

sir. 

Q. Did you go by Carbide & Carbon on that run? A. Yes, sir. 

Q. Do you recall many people getting off at that stop? A. Well, 

I don’t, usually, only at night I have a few getting off in front of the Car¬ 
bide, and in the evening I pick up quite a few down past the Carbide going 
to St. Albans. 

Q. Do you recall any plant where as many as a full bus load would 
get off during the rush hour, that you served? A. Well, I suppose that, 

I never did let a full bus load off at one plant. 

Q. You did not, In running down to St. Albans-Cabin Creek run, 
is that the one that goes along McCorkle in South Charleston? A. Yes, 
sir. 

Q. Would you empty your bus pretty much on the way down, or not ? 

179 

A. Well, see, at night, there not a great deal of passengers. That’s 
when I work, at night, all the time. In the evening sometimes I have 


[179, 187, 190] 

possibly a capacity load, and sometimes when I go through, past those 
plants sometimes I have quite a few people standing, it varies; but at 
night when I come in on the night shift I don’t have too awful many. 

Q. Can you remember any plant which you passed where several 
bus loads would go by, or several buses would be loaded up and go down 
towards the plant? A. You mean would they load up at the plant? 

Q. No, load up from say town, or St. Albans, or Cabin Creek 
and go past a plant and discharge most of the passengers? A. Well, 
in the morning I have worked some extra and coming through Charleston 
going to Spring Hill, probably, you would have quite a few. 

Q. What plants does Spring Hill go by ? A. Sir ? 

Q. What plants does Spring Hill run go by? A. That’s the same 
route as St. Albans, only it don’t go as far. 

Q. Well, what plants particularly would you go by? A. Well, you 
pass Carbide, Barium Reduction, Westvaco. 

Q. And did you say that generally some people would get off along 

the route at these various plants ? A. Yes, sir. 

* * * * * * 

187 

LEONARD H. SERGENT 

a witness called on and behalf of the General Counsel, being first duly 

sworn and was examined and testified as follows: 

****** 

DIRECT EXAMINATION 
****** 

190 

Q. (By Mr. Witman) Mr. Sergent, have you ever driven the Cabin 
Creek, St. Albans run? A. Yes, sir. 

Q. Does that run go through South Charleston ? A. Yes, sir. 

Q. Did you go by any industrial plants in that run, Mr. Sergent? 

A. Yes, sir. 

Q. Did you—can you name some of them? A. Going West on 
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McCorkle Avenue, leaving Charleston, you pass the American True- 
Temper, I believe it has been changed to, in the West end on Patrick 
Street and Carbide, Barium Reduction Company in South Charleston, 

West Vako Company. 

Q. Did you drive that run during the rush hour ? A. Yes, sir. 

Q. Can you tell me if you let off people at the stops at the various 
plants that you have mentioned ? A. Yes, sir, I have. 

Q. Did you drive it in the non-rush hours? A. Yes, sir. 

Q. Did you notice whether the bus was heavily loaded or less 
heavily loaded during the rush hour an it was in the non-rush hours ? 

A. Well, they were more heavily loaded during the rush hour than at 

an ordinary time during the day. 

****** 

200 

R. F. RANDOLPH 
201 

a witness called by and on behalf of the Respondent, 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
***** 

203 

Q. (By Mr. Klostermeyer) Will you describe some of the charac¬ 
teristics of Charleston so that the Examiner can understand what the nature 
of the area is both from the standpoint of geography and industry ? 

A. Charleston is the so-called point of—the focal point or the largest 
city of the Charleston metropolitan area. Its area is composed of Kana¬ 
wha and Fayette Counties, West Virginia. The population of the Charles¬ 
ton metropolitan area is 322, 072 people according to the 1950 census. 

Out of that population, 239, 629 are residents of Kanawha County and 
82,443 are residents of Fayette County. 


being previously 


* 
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The industry in the Charleston metropolitan area, the principal 
occupations are mining, which includes oil and natural gas, employing 
from 20, 871; manufacturing, which employes 23,443, the figures again 
from the 1950 census. 

I believe manufacturing employment the largest is the chemicals 
and allied products which accounts for the employment of over half of the 
people engaged in the manufacturing, some 12, 712. 

Kanawha County has the largest population in West Virginia. Its 
population distribution is some what peculiar in that only 56. 6 percent 
of the people live in urban areas as defined by the census, which is gen¬ 
erally communities of over twenty five hundred, while in the case of the 
next largest county in West Virginia, Cabell County, 75. 6 percent of the 
people live in urban areas. 

This peculiarity tends to minimize the use of public transportation 
as compared with the private auto transportation. The point of my com¬ 
parison is that the population of Kanawha County is spread out into sparsely 
populated areas. 

Q. Now, Captain Randolph, where is the eastern end of the Charles¬ 
ton Transit Company’s operation? A. The Eastern end of the Charleston 
Transit operation is at Montgomery. 

Q. And where is the Western end? 

205 

A. The Western end is at Nitro. 

Q. Now, will you describe briefly—that is all located in Kanawha 
Valley, from Nitro to Montgomery, it is in the Kanawha Valley, is that 
correct? A. That is correct. 

Q. Now, will you describe briefly and generally the geographical 
characteristics of the Kanawha Valley from Nitro to Montgomery ? 

A. It is a very narrow valley. It is along the sides of the river. The 
valley is generally about one mile to two miles in width and then it goes 
up into the hills. It has manufacturing industries located throughout the 
length of the valley. 
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Q. Are there any communities, smaller cities, or to'frns between 
Nitro and Montgomery? A. Yes. There are the communities of—start¬ 
ing with Montgomery on the East, would be the community of Belle; on 
the North side of the Kanawha River, there is the community approxi¬ 
mately across the river from Belle known as Marmet. Those are about 
the largest communities to the East of Charleston between Charleston and 
Montgomery. 

Then West of Charleston on the South Side of the river there is the 
community or city of South Charleston and then further to the West the 
city of St. Albans. On the North side of the river to the West is the first 
community outside of Charleston is the city of Dunbar. Then, there is 
the 

206 

community known as Institute. And then there is a community or city 
known as Nitro. 

Q. Is there anything further you have to say with reference to these 
intermediate counties, Captain Randolph ? A. The communities which 
I have named, I believe, are almost without exception contain various re¬ 
tail outlets and some of them contain banks and I believe all of them con¬ 
tain postoffices. 

Q. Now, Captain Randolph, what passenger transportation facili¬ 
ties are there in the Charleston metropolitan area that you speak of ? 
****** 

207 

Q. (By Mr. Klostermeyer) I asked you, Captain Randolph, what 
other transportation facilities existed in the Charleston metropolitan area 
which the Charleston Transit Company operates ? A. Well, within Kan¬ 
awha County as of June 30, 1953, there.uwere fifty four thousand four hun¬ 
dred and sixty one passengers automobiles registered. According to the 
1950 census, there 

208 

were 64, 359 households in Kanawha County. I cite those figures to show 
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that one passenger automobile was registered for every 1.18 household. 

In addition to the passenger automobile there were 200 taxi cabs licensed 
in Kanawha County as of June 1, 1953; there were, besides the buses of 
the Charleston Transit Company, there were buses licensed from Kan¬ 
awha County in the number of 259. In addition to those 259 buses— 

TRIAL EXAMINER ASHER: Well, now just a minute, were they 
private or public buses ? 

THE WITNESS: They were all licensed by the Public Service Com¬ 
mission for operation in the state. 

TRIAL EXAMINER ASHER: For the purpose of carrying paying 
passengers ? 

THE WITNESS: Yes. 

TRIAL EXAMINER ASHER: What I am thinking of, I know there are 
some Children's schools which have some buses. You are not counting 
those ? 

THE WITNESS: No, these are buses licensed by the Public Service 
Commission. 

TRIAL EXAMINER ASHER: As common carriers ? 

Q. (By Mr. Klostermeyer) Public carriers for the carrying of 
passengers in the Charleston area, is that correct? A. Yes, sir. 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, have you 

209 

prepared an exhibit showing the course of the various bus routes which 
come into Charleston? A. I have. 

Q. Is this the exhibit which you refer to ? A. This is the one with¬ 
in the city of Charleston. 

****** 


210 

(The document heretofore marked as Respondent’s Exhibit Number 
1, for identification was received in evidence.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, will you de¬ 
scribe from this Exhibit Number 1, particularly the other transit lines 
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which operate into and out of Charleston with reference to the Charleston 
Transit Lines ? A. This exhibit is a map of Charleston, West Virginia, 
and some of the parts of the outlying area, principally South Charleston. 

The lines, the streets over which the buses of the Charleston Transit 
Company operate are shown as a solid black line. The streets over 
which the buses of the Atlantic Greyhound Company operates are shown 
as a dash dot line. The streets over which the other bus companies 
other than the Charleston Transit Company or Atlantic Greyhound Com¬ 
pany operate, are shown as a broken dash dash line. 

211 

Starting at the lower left hand corner of Respondent's Exhibit Num¬ 
ber 1, I would like to call attention to the fact that passing the Naval Ord¬ 
nance Plant there are shown to be buses of the Charleston Transit Company, 
buses of the Atlantic Greyhound Company, buses of the Capitol Transit 
Company. Then continuing from left to right on the south side of the river, 

I would like to call attention to the fact that over state Route 14 and the 
Ferry Branch Road are the buses of the Capitol Transit Company and the 

Charleston Transit Company which operate over the same Street. 
****** 

212 

A. (Continued) I just described the fact that over State Route 14, and 
the Ferry Branch Road, buses of the Capitol Transit Company and buses 
of the Charleston Transit Company follow the same route over McCorkle 
Avenue and South Side Bridge to the down town district of Charleston. 

I would like to next point out that over the Louden Heights Road, 
which is within the City of Charleston, buses of the Capitol Transit Com¬ 
pany operate, and over that road there are no other buses operating. 

I would like to next point out, continuing to the east, the operation 
of the Tyler Mountain Bus Line, to a point on the exhibit known as South 
Park, which is a residential community. This Tyler Mountain Bus Line 
joins with the lines of the Charleston Transit Company at McCorkle Avenue, 
operates over the same streets in the down town district that Charleston 
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A (Continued) Transit does. I would next like to— 

MR. WITMAN: May I interrupt to ask you a question for clarifi¬ 
cation ? 

MR. KLOSTERMEYER: Yes. 

MR. WITMAN: Mr. Randolph, did you say "joined up" with the 
Charleston Transit? 

TRIAL EXAMINER ASHER: I wondered about that, too. 

THE WITNESS: I would like to make a correction. It reaches 

213 

a street, namely McCorkle Avenue, on which the Charleston Transit 
Company also operates, and then operates on the same streets with the 
Charleston Transit Company to the down town district. 

MR. WITMAN: Thank you, very much. 

A. (Continued) I would next like to point out the community known 
as Kanawha City, where, on McCorkle Avenue, from 35th Street east, 
and to the end of the map at South Malden, there are operated on the 
same street buses of the Charleston Transit Company, the Atlantic Grey¬ 
hound Company, and the Consolidated Bus Line. 

Q. (By Mr. Klostermeyer) The location you are now describing is 
the route past what is known as the Owens-Illinois Glass Plant; it is, is 
it not? A. That’s correct, the Owens-Illinois Glass Plant and the 
Libby-Owens-Ford Glass Plant are shown on Exhibit 1, and just east of 
the city limits of Charleston. 

Q. Very well, proceed. A. I would like to point out that both the 
Consolidated Bus Line and the Atlantic Greyhound Line follow the same 
route, namely Washington Street, as does the Charleston Transit Com¬ 
pany, to the down town district of Charleston. 

I would like to next move to the north side of the Kanawha River, 
which is State Route Number 60; and at the right end of the map is the 
community known as Reed, and I want to call 

214 

attention to the fact that on this State Route 60 buses of the Atlantic 
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A. (Continued) Greyhound Line operate, buses of the Normac Trans¬ 
portation Company operate, but there are no buses of the Charleston 
Transit Company until the city limit is reached. 

From the city limit on the north side of the river the buses of the 
Atlantic Greyhound Line and Normac, and Charleston Transit, follow 
the same route into the center of the city. 

I would next call attention to the location of the Kanawha Airport, 
which is at the top of the map, to the right of the center, and call fur¬ 
ther attention to the fact that on Route 14, which goes out toward the 
airport, buses of the Capitol Transit Company operate, but the line of 
the Charleston Transit Company terminates shortly beyond or north of 
the city limits at Oak Ridge Road. 

I would like to call attention to the fact that on the Ruffner Hollow 
Road, beginning at Oak Ridge Road, buses of the Charleston Transit Com¬ 
pany and the Capitol Transit Company operate over the same street to 
Piedmont Road. 

Now, the Capitol Transit Company then follows Greenbrier Street 
to Washington Street and comes to the downtown district over the same 
route as Charleston Transit Company, namely, Washington Street. 

Following the exhibit, I would next like to call attention to the circle 
in the center of the exhibit which is the downtown district, and call atten¬ 
tion to the fact that operating within 

215 

the downtown area, there are the Charleston Transit Company, the Atlan¬ 
tic Greyhound Company, the West Virginia Transportation Company, Con¬ 
solidated Bus Lines, Capitol Transit, the Tyler Mountain Bus Line, and 
Normac Transportation. 

I would next call attention to the fact that Bigley Avenue, which is 
west of Elk River, that there are operated buses of the Charleston Tran¬ 
sit Company, the Atlantic Greyhound Lines, and the West Virginia Trans¬ 
portation Company. 
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A. (Continued) I would next move to the left on the map and call atten¬ 
tion to the fact that on West Washington Street and Lee Street, buses of 
the Atlantic Greyhound Lines, the Capitol Transit Company and the Tyler 
Mountain Lines all operate over the same street. 

I would like to call attention next to the fact that on State Route 
Number 21 north of Washington Street buses of the Atlantic Greyhound 
Lines operate, as well as buses of the Capitol Transit Company. 

I would like to further call attention to the fact that a part of the 
operation of the Capitol Transit Company is within the city of Charles¬ 
ton, and a part of it continues on out Route 21, but it is a territory not 
served by the Charleston Transit Company. 

Continuing on further to the west on the north side of the river, I 
would call attention to the fact that over the same streets there are op¬ 
erated buses of the Charleston Transit 

216 

Company, the Atlantic Greyhound Lines, and the Tyler Mountain Bus Line. 
That is route 35, which goes to Dunbar and Nitro on the north side of the 
river. 

Q. Now, Captain Randolph, have you prepared a similar exhibit 
with respect to the transportation situation in Kanawha County generally, 
as distinguished from the City of Charleston? A. I have. 

Q. I will hand you this and ask if this is the exhibit to which you 
refer? A. This is. 

* * * * * * 

Q. (By Mr. Klostermeyer) Now, -Captain Randolph, what is the 
purpose of Respondent’s Exhibit Number 2? A. Respondent's Exhibit 
Number 2 is a photostatic copy of a map of Kanawha County, upon which 
has been laid a transparency on which the bus lines of Kanawha County 
are marked. 

****** 
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(The document heretofore marked Respondent’s Exhibit No. 2 for 
identification, was received in evidence.) 
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****** 

Q. (By Mr. Klostermeyer) Will you explain Respondent’s Ex¬ 
hibit No. 2, Mr. Randolph? A. Respondent's Exhibit No. 2 is a photo - 
static copy of the material here on this blackboard. It follows the iden¬ 
tical principle of the exhibit I have just described, except that it covers 
Kanawha County and the area described on Exhibit No. 1 is blacked out 
in the center of the exhibit. The legend is the 
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same. 

Q. Captain Randolph, may I interrupt just a minute. Charleston 
Transit Company actually serves territory outside the city of Charleston, 
does it not? A. Oh, yes, we operate from Montgomery on the eastern 
end of Kanawha County to Nitro, which is on the western end of Kanawha 
County. 

Q. And you operate south of the City of Charleston ? A. We op¬ 
erate south of the City of Charleston, up Cabin Creek, to communities 
known as Kayford and Decota. 

Q. Is that a coal mining area? A. That’s a coal mining area. 

Q. All right, now, will you proceed with your description of that 
Respondent’s Exhibit Number 2, the purpose, etc. A. The purpose of 
this exhibit, like Exhibit No. 1, is to show not only that almost without 
exception on this map, that in every place that the Charleston Transit 
Company operates to the west, on both the north and the south side of 
the river, there is the operation of the Atlantic Greyhound Lines, or some 
other bus line. One slight exception is a by-pass in the community of St. 
Albans. 

East of the City of Charleston, from the City limits to Marmet, where 
the Charleston Transit Company operates, there also operate buses of the 
Atlantic Greyhound Line and tl\e Consolidated Bus Line. 
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To the eastern end of the map, from a point known as Handley, buses 
of the Paint Creek Transit Company operate over the same route as the 
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Charleston Transit Company, operate to the city of Montgomery.^ 

Those cover all of the operations of the Charleston Transit Com¬ 
pany that are outside of the City of Charleston, or the general area cov¬ 
ered by Exhibit Number 1, which is approximately the area of the City 
of Charleston. 

I would like to call attention to the fact that Teay’s Valley Bus Line 
serves an area to the west of St Albans, as well as does the Atlantic 
Greyhound Line, Hamlin Bus Line, that’s West Hamlin Bus Line, serves 
a territory to the south of St. Albans; Capitol Transit Company serves a 
territory, the community known as Ruth, Alum Creek; the Consolidated 
Bus Lines and the Atlantic Greyhound Lines operate east of Charleston 
to a community known as Marmet, and then to communities known as 
Hernshaw, and further to Madison and to Beckley. 

The Paint Creek Transit Company serves a community known as 
Paint Creek, and operates into the City of Montgomery. 

The Capitol Transit Company has an operation from a point known 
as Mammoth to the community of Cedar Grove, on the north side of the 
Kanawha River. 

The Normac Transportation Company operates from a community 
known as Cinco, and then into the City of Charleston. 

The Capitol Transit Company operates over what is known as 
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the Airport, or Rufner Hollow Road, to a community known as Pinch. 

The Atlantic Greyhound Lines operates to the north side of the 
Kanawha River over Route 60, joined in part by the Normac Transpor¬ 
tation Company, but is the only transportation company along that line 
passing through the community of Belle. 

To the north of the City of Charleston, and just to the west of the 
Elk River, the West Virginia Transportation Company and the Atlantic 
Greyhound Company operate toward Clendenin, a community in the 
northern part of Kanawha County. 

The Capitol Transit Company operates outside of the City of 
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Charleston to a point somewhat north of the city and west of the line, the 
street, on which the West Virginia Transportation Company and the At¬ 
lantic Greyhound Transportation Company operate. 

The Atlantic Greyhound Lines also operates over Route Number 
21, to Ripley. 

Continuing to the left, the Tyler Mountain Bus Line operates over 
communities known as Tyler Mountain, Tyler Mountain section, and the 
Cross Lanes Section, and then continue into the community of Nitro. 

The point of this exhibit is to show that Charleston Transit Com¬ 
pany is only one of the public transportation agencies that serve both 
Charleston and the Kanawha Valley, and to point out, in the case of both 
exhibits 1 and 2, that almost all of 
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the streets or roads that Charleston Transit Company operates on are 

also used by other bus companies. 

****** 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, with respect to 
these other bus lines, are they at the present time permitted to engage in 
unrestricted competition with the Charleston Transit Company? A. No, 
sir, they are not. 

Q. Are any of them? A. In most cases, with the exception of the 
Atlantic Greyhound Lines operation from Dunbar to Nitro, the other bus 
lines are restricted from picking up and discharging passengers whose 
origin and destination both are on a line of the Charleston Transit Com¬ 
pany. The exception of Greyhound, from the western end of Nitro — the 
western end of Dunbar to Nitro, rather, is that Greyhound has exactly 
the same rights, which is the term used by the Public Service Commis¬ 
sion in its certificates, as does the Charleston Transit Company. 
****** 
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Q. (By Mr. Klostermeyer) And that restriction is confined to pick¬ 
ing up and discharging passengers whose point of origin and destination 
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both is on the line of Charleston Transit Company? A. That’s correct. 

Q. So if there was a passenger who lived on, we will say, for 
example, Capitol Transit Line, at some point where the Charleston Tran¬ 
sit Company doesn’t operate, that passenger could be brought all the way 
into Charleston? A. That’s correct. 

* * * * * * 

228 

Q. (By Mr. Klostermeyer) Captain Randolph, how many coal mines 
are located on the lines of the Charleston Transit Company? And what are 
their names ? A. The mines of four coal companies are located very 
close to the lines of the Charleston Transit Company, and the mines of a 
fifth coal company are located about a mile from the lines of the Charles¬ 
ton Transit Company. 

The Wyatt Coal Company has two mines located at Eskdale and Laing, 
which are near the bus lines, that is, within walking distance. 

The Truax Traer Coal Company has three mines located near a com¬ 
munity known as Kayford, which are very close, within walking distance, 
of Charleston Transit Company bus lines. 

TheCoalburg Kanawha Coal Company has a mine located at Coalburg, 
which is adjacent to the road on which the Charleston Transit Company 
buses operate. 

The Riverton Coal Company has a mine located near Handley, which 
is about 100 yards from the bus line. 

The Carbon Fuel Company has mines located about a mile from the 
community known as Decota, which is the terminus of the Charleston Tran¬ 
sit Company bus line. 

****** 
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DIRECT EXAMINATION (Continued) 

Q. (By Mr. Klostermeyer) Mr. Randolph, I will hand you a pam¬ 
phlet entitled "Quarterly Report, Coal Mining Section, State of West Vir¬ 
ginia, Department of Mines, January-December, 1952" and ask you if 


35 


[238, 239, 240] 

that is an official document of the State Department of Mines of the State 
of West Virginia? A. This is an official document of the State of West 
Virginia. 

MR. KLOSTERMEYER: I will now show this to Counsel for the 
General Counsel. 

Q. (By Mr. Klostermeyer) I will now ask you to read the section 
dealing with the mines in Kanawha County, and state the total number 
of employees or total production as of December 31, 1952, of the five 

mines by whose mines your buses operate. 

* * . * * * * 
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THE WITNESS: On page 43 of this book, the first column figures 
opposite the names of the mines, the various mines is average men. For 
the Carbon Fuel Company, there appears the figures 178, 94 and—cor¬ 
rection the figures appear 94, 488, and 154. 

Q. (By Mr. Klostermeyer) That T s the number of men employed? 

A. That’s the three mines of the Carbon Fuel Company. The correspond¬ 
ing figures in the column to the right, headed Production for the Carbon 
Fuel Company, are 167, 005, 919, 873, 294,467. 

Q. That is tons of Coal ? A. That is coal, tons of coal produced 
by those mines. 
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TRIAL EXAMINER ASHER: That is the three mines of that com¬ 
pany? 

THE WITNESS: Yes, there are. 

TRIAL EXAMINER ASHER: And your bus line rims near all three 
mines ? 

THE WITNESS: Our lines run within—is no closer than a mile to 
any of the mines and is about two miles from some of the others. 

TRIAL EXAMINER ASHER: I see. And what was this figure of 
average men, 178, that you gave? 

THE WITNESS: No, I read from the wrong line. 
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TRIAL EXAMINER ASHER: Oh, you’re striking that? 

THE WITNESS: I’m striking that out, I’ve struck that. 

TRIAL EXAMINER ASHER: AH right. 

THE WITNESS: Next, I will read from the Coalberg and Kanawha 
Mining Company, a mine located at Coalberg. 57 men, production 
73, 894 tons of coal. 

TRIAL EXAMINER ASHER: How many men ? 

THE WITNESS: 57. 

Next, I will read the figures for the Truax-Traer Coal Company. 
There are in this case two, four, five figures under the column average 
men: 225, 210, 426, 84, 142. The corresponding figures for production 
in tons: 335, 290; 505,114; 809, 955; 269, 773; 193, 484. 

TRIAL EXAMINER ASHER: There are five mines in Truax? 
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MR. KLOSTERMEYER: That is correct. 

TRIAL EXAMINER ASHER: Do your buses pass past all five of 
them ? 

THE WITNESS: They pass near those, yes. They pass near three 
of them and a little distance of about of a half mile in the case of two. 

For the Wyatt Coal Company, two mines, one located—three mines, 
one located at Estdale, one at Lang, and one at Sharon. The figures in 
men: 199— 

TRIAL EXAMINER ASHER: Now, before you give the figures, do 
you go near all three of them ? 

THE WITNESS: Yes. 

TRIAL EXAMINER ASHER: All right. 

THE WITNESS: 199; 188; 90. Production: 285, 067; 152,120; 

59, 608. The totals of-- 

The Riverton Coal Company mined at Crown HiU, which the buses 
pass nearby: 216 men. 248, 864 tons of coal. 

Q. (By Mr. Klostermeyer) What are the totals of those figures, 
Captain Randolph? A. Those totals are for men: 
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2, 640 and for tons of coal, 4, 368, 064. 

TRIAL EXAMINER ASHER: Of just those five companies ? 

THE WITNESS: Of all that I have read. 

MR. KLOSTERMEYER: The coal mines of the five companies. 
TRIAL EXAMINER ASHER: What period does this report 
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cover ? 

THE WITNESS: The page says it covers from January to December 
of 1952. 

TRIAL EXAMINER ASHER: A calendar year? 

THE WITNESS: A calendar year. 

MR. KLOSTERMEYER: Those figures are for the production and 
average number of men working at the end of the year. 

THE WITNESS: Yes. 

TRIAL EXAMINER ASHER: Average number of men working dur¬ 
ing the year ? 

MR. KLOSTERMEYER: During the year. 

THE WITNESS: Yes. 

****** 

Q. (By Mr. Klostermeyer) Now, Mr. Randolph, you testified with 
reference to the oil and gas industry as being a substantial part of the 
economy of this community. Do your buses 
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serve the oil and gas well ? A. No, sir. 

Q. The workers that work in the oil and gas wells ? A. No, sir, 
our bus lines do not operate near any oil and gas wells to my knowledge. 

Q. Now, have you caused to be made a survey of the manufacturing 
plants, or the major manufacturing plants in and around Charleston, with 
a view toward determining the extent of the dependency of the workers in 
those plants on the Charleston Transit bus service ? A. I have. 

Q. Will you tell the Trial Examiner how you made that survey? 

A. We first requested the cooperation of the Chamber of Commerce in 
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making such a survey, at least that the information obtained from an over¬ 
all transportation survey, the survey might serve for the purposes of com¬ 
munity planning. We then contact each of the plant managers of 28 industrial 
plants and asked them to have each one of their employees to fill out a 
transportation survey form, and to advise us of their total employees, num¬ 
ber of employees working on the dates the cards were distributed, day or 
dates, and the normal absentee rate in their plant. 

And, then we asked them to return the cards to us. 

* * * * * 

245 

TRIAL EXAMINER ASHER: In the absence of objection, Respondent’s 
Exhibit Number 5 is received in evidence. 

(The document heretofore marked as Respondent’s Exhibit Number 5 
for identification, was received in evidence.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, do you have a 
sample of the cards which were given to the employees in these 28 plants 
that you testified about? A. I have. 

Q. I hand you these four sample cards and ask you if that is a sam¬ 
ple of the card that was used? A. That is. 

♦ * * * * 

247 

Q. (By Mr. Klostermeyer) Now, approximately how many of these 
cards were put into circulation among the employees of the various plants ? 

A. Approximately eighteen thousand. 

Q. And how many were returned? A. Fourteen thousand and some 
odd number, I believe 42. 

Q. Now, what was done with these cards after they were returned, 
Captain Randolph? A. The first operation on the analysis of these cards 
was that they were coded by residential areas, that is the area in which the 
address stated on the bottom of the card was located according to a map. 

Q. Do you have such a map available? 
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(Discussion off the record) 

****** 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, I have handed 
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to the reporter and had him mark for identification as Respondent’s Exhibit 
Number 7, a map of the city of Charleston entitled ’’Residential Zones used 
in Charleston, West Virginia, Industrial Transportation Survey, 1953. ” 
That is the map to which you referred? A. That is correct. 

Q. And that map shows the city of Charleston divided into a number 
of residential zones? A. A number of areas. 

Q. Areas. Now, have you also prepared a map of Kanawha County 
showing the county divided into a number of areas? A. We have. 

Q. Titled ’’Residential Zones used in Kanawha County, West Vir¬ 
ginia, Industrial Transportation Survey, 1953”? A. We have. 

****** 
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Q. (By Mr. Klostermeyer) Now, Captain Randolph, on these maps 
which have been received in evidence, what purpose do they serve? 

A. On these maps, which are the originals from which the Exhibits were 
made, we marked off the City of Charleston and the surrounding territory 
into small areas generally about 
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a half mile square. Then on the second Exhibit — 

Q. That’s Respondent’s Exhibit Number 8? A. Yes, which is the 
Kanawha County map, we marked that off into approximately similar areas 
which areas were near the Charleston Transit company. The remaining 
territory which was not served by the Charleston Transit Company was di¬ 
vided into a number of general areas, being those that would be served by 
a main highway coming into Charleston. 

For each of these areas marked off, a number, which we may refer 
to later as a residence zone number, was arbitrarily assigned to the area. 
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The purpose of marking off these areas was to divide the residence loca¬ 
tions of the employees being surveyed into reasonable neighborhood or 
community groups. 

Now, when these cards were returned to us by the plant management, 
on each of the cards, according to the residence address filled in by the 
employee, a mark, or a number was marked according to the residence 
zone numbers on these maps. 

Q. Do you have a photostatic copy of some of these cards with the 
residence zone number marked on them that you could show to the Trial 
Examiner and Counsel for the General Counsel? A. Yes, sir. 

Q. I will hand you a photostatic copy of a plain sheet of paper entitled 
’’Examples of completed cards used in Charleston Transportation Survey, 
West Vaco Chemical Division, ” and ask 
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you if that is a photostatic sample of the cards as filled out and returned to 
you? A. That is. 

****** 

Q. (By Mr. Klostermeyer) Now, Mr. Randolph, Respondent's Ex¬ 
hibit Number 9 is merely illustrative of the procedure used in this entire 
survey, is that correct? A. The purpose of the Exhibit is to use it as an 

example and explain the method of making the survey. 

****** 
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Q. I will hand you a sheet entitled ’’Transportation Survey, West 
Vaco Chemical Division, " and ask you if that is the result of your traffic 
survey at the West Vaco Plant? 
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A. That is. 

MR. KLOSTERMEYER: May we have this marked for identification 
as Respondent’s Exhibit Number 10? 
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(Thereupon, the document above referred to was marked as Respon¬ 
dents Exhibit Number 10 for identification.) 

* * * * * * 

277 

R. F. RANDOLPH 

resumed the stand, and was further examined and testified as follows: 

DIRECT EXAMINATION RESUMED 
* * * * * * 

Q. (By Mr. Klostermeyer) Now, Mr. Randolph, will you just briefly 
describe what these maps, Exhibits 11 and 12, are designed to show, before 

we offer them in evidence, and then we will offer them in evidence. 
****** 
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Q. Captain Randolph, can you explain what those show? A. These 
exhibits are designed to show the methods of transportation used by em¬ 
ployees of Westvaco Chemical Company, by residence zones; for example 
in Zone Number 171, located in Kanawha City, which I am pointing to, there 

were a total of seven cards received. 

****** 

A. (Continued) This exhibit, which is Number 11, shows the residence, 
the modes of transportation of Westvaco employees within the City of 
Charleston; and Exhibit Number 12 shows the 
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same things for Kanawha County. For each one of the residence zones 
where there were Westvaco employees residing in those zones — 

Q. (By Mr. Klostermeyer) As reflected by the survey? A. (Con¬ 
tinued) As reflected by the survey, there is a card pasted on the plat, on 
the map, either in or adjacent to that zone, which gives the different means 
of transportation to work of the employees whose cards were turned in at 
Westvaco. 

TRIAL EXAMINER ASHER: Now, this is only the survey of the cards 
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turned in by Westvaco employees ? 

THE WITNESS: That’s correct, sir. 

TRIAL EXAMINER ASHER: Do you happen to recall roughly the 
total number of cards turned in by Westvaco employees? A. I may refer 
to my notes. I believe it was 965, I believe. 

****** 
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(The documents heretofore marked Respondent’s Exhibits Nos. 10, 

11 and 12 for identification, were received in evidence.) 

****** 

301 

DIRECT EXAMINATION (Continued) 

****** 
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Q. (By Mr. Klostermeyer) Now, Captain Randolph, have you pre¬ 
pared an Exhibit comparing the results of this survey of the West Vaco 
Plant with the results in the other plants involved in the survey? A. I 
have. 

MR. KLOSTERMEYER: If Your Honor please, we would like to have 
the reporter mark for identification as Respondent’s Exhibit Number 13 
a single sheet entitled ’’Comparison of Results of Survey, West Vaco and 
Survey Totals. ” 

(Thereupon, the document above referred to was marked as Respon¬ 
dent’s Exhibit Number 13 for identification.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, on that Exhibit, 
in general terms, what does that Exhibit purport to show before it is of¬ 
fered in evidence? A. This Exhibit purports to show that as compared 
with the total of the plant survey, there was a larger percentage of bus 
riders using Charleston Transit buses at West Vaco than at the plants in 
general. 

****** 
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(The document heretofore marked as Respondent’s Exhibit Number 13 
for identification, was received in evidence.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, you have pre¬ 
pared another Exhibit showing the overall result of the survey in the 28 
plants involved ? A I have. 

****** 

By Mr. Klostermeyer: 311 

Q. Captain Randolph, I now have before me Respondent’s Exhibit 
Number 14 for identification which is entitled ’’Charleston Industrial Trans¬ 
portation Survey, Modes of Transportation, July, 1953. ” I hand you that 
Exhibit and ask you to tell the Trial Examiner in general terms what it pur¬ 
ports to show. A. This purports to show for a total of 27 plants the modes 
of transportation of the employees returning cards, the bus passengers sep¬ 
arated between the Charleston Transit Company and other bus lines, and 
the type of non-bus transportation available, Charleston Transit passengers 
determined in the same method I have described at the West Vaco Plant. 

It also gives certain figures not included in the total for the B. F. Goodrich 

Company, who did not participate in the survey totals. 

****** 
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(The document heretofore marked as Respondent’s Exhibit Number 14, 
was received in evidence.) 

Q. (By Mr. Klostermeyer) Captain Randolph, I hand the reporter a 
single sheet entitled ’’Charleston Industrial Transportation Survey, Modes 
of Transportation Industrial Workers, Charleston-Kanawha County, West 
Virginia, July 1953, ” and ask him to mark it for identification as Respon¬ 
dent’s Exhibit Number 15. A. All right. 

****** 

A. The purpose of this Exhibit is to show the percentages of the total cards 
included in the survey divided by modes of transportation between Charles¬ 
ton Transit bus and other bus lines. 
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MR. KLOSTERMEYER: We offer in evidence Respondent’s Exhibit 
Number 15. 

****** 
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(The document heretofore marked as Respondent’s Exhibit Number 15 
for identification was received in evidence.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, before proceed¬ 
ing with the next Exhibit, I think I neglected to ask you a question. 

With respect to Respondent’s Exhibit 14, along the left hand margin of 
Respondent’s Exhibit 14 are listed as areas A to K. What do they—what 
does that term mean and was it transposed to the map which was introduced 
as Respondent’s Exhibits 11 and 12? A. That shows on Respondent’s Ex¬ 
hibits 11 and 12, the letters corresponding to A & K showing the general 
plant locations. It has no other significance except the possible availability 
of transportation to another plant, simply to show that those plants are in 
the same general area. 

Q. In other words, the letters on these Exhibits 11 and 12 simply 
show the general location of the plants used in the survey? 

314 

A. That is correct. 

Q. Now, have you also prepared an Exhibit entitled, ’’Charleston In¬ 
dustrial Transportation Survey, Non-Bus Facilities Available to Charleston 

Transit Bus Riders” a single sheet of paper? A. I have. 

****** 

Q. Will you please state what Respondent’s Exhibit Number 16 is de¬ 
signed to show, Mr. Randolph? A. It contains the same figures as shown 
on the large Exhibit, Number 14, with regard to Charleston Transit Bus 
passengers plus a figure of the percentage of the total which those bus 
passengers are. 

Q. In other words, if I understand you correctly, that shows — 

A. For example, on Exhibit 14 shows the type of non-bus transportation 
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available to Charleston Transit bus passengers who own auto, 397. The 
Exhibit we are now offering shows the figure M 397” and in the other column 

the percentage as surveyed is 2.8 percent, the same for the other. 

***** * 

316 

(The document heretofore marked as Respondent’s Exhibit Number 16 
for identification, was received in evidence.) 

****** 
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HAWLEY S. SIMPSON 

a witness called by and on behalf of the Respondent, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Trial Examiner Asher) State your name and address. A. 
Hawley S. Simpson, Philadelphia, Pennsylvania. My office is at 1405 Locust 
Street. 

Q. (By Mr. Klostermeyer) Mr. Simpson, what is your occupation? 

A. I am a consulting engineer specializing in the transportation field. 

Q. What has been your previous experience ? Start with your col¬ 
lege training. A. I am a graduate of the University of Michigan in civil 
engineering, 1922, and for three years was employed in the various en¬ 
gineering capacities in Michigan, and in 1925 I was appointed by the Mayor 
of Detroit as the First Traffic Engineer of the City of Detroit. 

I held that position for two years and came East to Newark, New 
Jersey, as Traffic Engineer of Essex County. I held that 
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position until 1929, when I was employed by the American Transit Associa¬ 
tion of New York City, which is the trade association of the Street, Rail¬ 
way and Motor Bus Industry in this country. I was employed as reaearch 
engineer and later as director of research for a total of sixteen years, 
leaving in 1945, just at the end of the war to open our office in Philadelphia 
with a partner named John Curtin and we took the name of Simpson and 
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Curtin. We have been consultants for transportation companies in various 
cities and states in the past eight years in Philadelphia. 

Q. Can you name some of the public facilities which you have ad¬ 
vised? A. Yes, sir. We not only work for private and municipal trans¬ 
portation companies, but we have been employed by state agencies, by the 
State of Rhode Island, by the Board of Public Utility Commissioners in the 
State of New Jersey, by the City of Oklahoma City, Oklahoma; by the City 
of Tampa, Florida; by the State of Georgia, for whom we are currently 
making a transportation survey in Atlanta and others. 

And, in other, in addition to my work for the American Transit 
Association during the war, I was consultant for the office of Defense Trans¬ 
portation doing transportation planning for that office for some four or five 
years, although I was only on leave of absence to them, I never was em¬ 
ployed by the office of Defense Transportation. I was what they call a 
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"Consultant, WOC, " which meant you worked for free, and I am also a 
member of the Institute of Consulting Engineers, the American Society of 
Civil Engineers, and I am the past president of the Institute of Traffic En¬ 
gineers. 

****** 
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Q. Did I under stand you to say that this was the customary type of 
survey in the transit industry? A. Yes, it is. 

This is not a novel survey by any means. It is one that we in our 
office have under progress almost continuously. At the present time we 
are making an almost identical survey in the City of Atlanta. As a matter 
of fact, we had started that prior to the institution of this survey and it 
will be an even more comprehensive survey and coverage. 

We have made some other surveys in New York City and Oklahoma 
City, Wilkes Barre, Pennsylvania, and other places. 
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Q. Mr. Simpson, do you consider this to be a reliable method of 
determining the transportation habits of any group or class of persons ? 

A. Yes, I do. 

Q. Do you know of any other practical means of gathering such 
statistical data ? A. There is no other practical means to my knowledge. 

Q. Now, you said that you did have some participation in this 
survey, now I want you to refer to Respondent’s Exhibit Number 6 and 
to the wording in the first paragraph or first block of that card, where 
the question is asked on the card, ”1 came to work today by”. Did you 
have anything to do with the choice of words on that card? A. Yes, I 
did. 

Q. Why did you use the word ’’today?” A. Well, because we have 
found that in a survey of this sort there, or it is necessary to eliminate 
what is known as bias— 

Q. What? A. Bias. Bias is a factor which can throw a survey 
out of whack and we have found, as well as others, that a question must 
be asked in such a way that it can be given a categorical answer without 
any intervening conclusion. There have been surveys, not conducted by 
us, but by others where the question has been asked, ”How do you cus¬ 
tomarily come to work. ” That requires a conclusion by the person who 
is filling out the card. 
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First, he must determine what do you mean by customary and then 
he must determine what he thinks in his own mind is customary and that 
has been called to be an erroneous method of making a survey of this 
sort. As a result, we, as well as others that are in this field, feel 
that we must ask simple questions that can be answered directly without 

any intervening conclusions. 

* * * * * 
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THE WITNESS: I would like to continue my answer with respect to 
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the selection of that statement, ”1 came to work today by," by saying 
that we have, in order to test this particular type of survey conducted, 
a survey on several successive days in an area to determine whether the 
pattern of transportation that was found on a single day would ba repeat¬ 
ed day after day, and we have found that while it is true, people T s modes 
of transportation may change from day to day, that is one day he may 
drive his own car and the other day he might pool with some other person, 
that’s a very customary practice, but when you take a question like this 
and get the mode of transportation used today, that that pattern for a 
group of people will generally repeat over and over again. 

* * * * * * * * 

326 

Q. Now, Mr. Simpson, the Exhibits offered by Captain Randolph 
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and particularly Respondent’s Exhibit Number 14, which I will hand you, 
show that there were approximately 14, 042 cards returned out of some 
17,000 workers. A. Yes. 

Q. Do you consider that to be an adequate sample from which a 
conclusion can be drawn as to the riding habits of the people surveyed ? 

A. It’s unquestionably adequate, because it represents approximately 
eighty per cent return of cards by persons who were working on the day 
of the survey. Now, an eighty per cent sampling is far in excess of that 
which is reasonably necessary in determining the riding habits of a group 

327 

of people. We can be content with a survey on a twenty, twenty five per 
cent return and be reasonably certain that we have obtained a fair picture 
of the overall pattern of the riding, but an eighty per cent sample is so 
high that it couldn’t be questioned in any event. 

3fC + $ $ * 

336 

TRIAL EXAMINER ASHER: There being no objection, General 

Counsel’s Exhibit Number 6 is received in evidence with a stipulation 

that evidence contained there in is substantially correct. 

* * * * * 

337 

BLAIR AMOLE 

a witness called by and on behalf of the Respondent, being first duly 
sworn, was examined and testified as follows: 

338 

DIRECT EXAMINATION 

Q. (By Trial Examiner Asher) Be seated. State your name and 
your address. A. B. M. Amole, A-m-o-l-e, Charleston, West Virginia. 

Q. (By Mr. KLostermeyer) Mr. Amole, what is your occupation? 
A. I am vice president in charge of operations of Atlantic Greyhound 
Corporation. 
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Q. Does that company have offices in Charleston, West Virginia? 

A. Yes, our home office is located in the Kanawha Valley Building in 
Charleston. 

Q. Does Atlantic Greyhound operate buses between Charleston 
and St. Albens out south, on the south side of the Kanawha River? A. We 
do. 

Q. Do you operate bases between Charleston, Dunbar, and Nitro, 
on the north side of the Kanawha River? A. We do. 

Q. Are your buses pretty well operated to full capacity between 
these points ? A. They are operated at approximately sixty per cent 
capacity. 

* * * * * 

343 

Q. (By Mr. Klostermeyer) Now, can you give us some idea of 
approximately how many more passengers your company could carry on 
the buses it presently operates between Charleston and St. Albens and 
Charleston and Nitro ? A. At the present time between Charleston and 
St. Albens, we have 19 schedules west bound, 20 schedules east bound, or 
a total of 39 schedules. Figuring the difference in the average load and 
the seating capacity of the bus, plus 15 probable standees, those 39 
schedules would handle 1, 920 passengers per day. Between Charleston 
and — do you want me to go right ahead ? 

Q. Yes go right ahead. A. Between Charleston and Nitro there 
are 7 schedules west bound and 6 schedules east bound, for a total of 13 
trips which would give us 390 passengers, per day. 

Q. Now, Mr. Amole, does your company have any additional buses 
that could be put in service between these points if the traffic required it? 
A. We do have extra equipment available in this area. 

Q. Can you tell us approximately how many persons that extra 
equipment would accommodate? A. The extra equipment would accommo¬ 
date, I would say that we would have on short notice, 20 buses on 24 to 48 


51 


[343, 344, 345, 346] 

hours, and an additional ten if required by the public service authority 

344 

to furnish them, with a total seating capacity of 1,190 passengers—seat¬ 
ing capacity of 1,190, and standing capacity of 550, or a total of 1, 740 
passengers. 

* * * * * 

345 

Q. (By Mr. Klostermeyer) Mr. Amole, for the purpose of the 
record, have you had any experience where there was a local strike and 
your company was called upon by the public authorities to furnish addi¬ 
tional service ? 

TRIAL EXAMINER ASHER: What do you mean by local? 

MR. KLOSTERMEYER: I mean city bus lines. 

TRIAL EXAMINER ASHER: Not just Charleston Transit? 

MR. KLOSTERMEYER: No. 

A. We have had. 

Q. (By Mr. Klostermeyer) What was that experience ? A. That 
experience was at Raleigh, North Carolina, a Saturday prior to Christmas, 
1951. I’m sorry I can’t give you the exact date, I can give you the day 
of the week. 

Q. And did the public service authorities of that community require 
Atlantic Greyhound to furnish local service ? A. They called us immediately 

after midnight requiring that we do everything probable to render service. 

♦ $ £ $ ♦ 

346 

Q. (Mr. Klostermeyer) Now, Mr. Amole, this will be somewhat 
repetitious: Captain Randolph has testified in this proceeding that your 
buses operate over Route 60 through Charleston on the north side of the 
River, and over Route 61 on the south side of Charleston from Charleston 
east to Marmet and beyond; is that correct? A. That’s correct. 

Q. And those are the same roads that Charleston Transit Company 
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operates over ? A. Over the same routes, yes. 

Q. Do you have any additional seating capacity on your vehicles 
coming into Charleston from the east, from Marmet ? A. We have six 
trips in each direction, or a total of 12 trips, with approximately 13 
seats, on the average, available, and 15 standees, a total of 28, which 
would give seats, or space for approximately 336 passengers. 

Q. Additional passengers ? A. Additional passengers. 

Q. Were additional service scheduled? A. Yes, sir. 

Q. That is, without adding any equipment? A. That’s correct. 

TRIAL EXAMINER ASHER: I don’t follow that. What do you mean 
by additional, that’s the total number of passengers you carry back and 
forth ? 347 

MR. KLOSTERMEYER: No, that’s the present seating space on 
the present service; in other words, they are operating vehicles in here 
that have room for more people. 

TRIAL EXAMINER ASHER: Those are the ones that are left over? 

THE WITNESS: That’s the empty space. 

TRIAL EXAMINER ASHER: On what period of time are you basing 

that? 

THE WITNESS: That’s based on the average for July. 

TRIAL EXAMINER ASHER: 1953? 

THE WITNESS: 1953; which is a heavy month for us. 

TRIAL EXAMINER ASHER: What you have done is taken your 
average number of riders for that month and subtracted that from the 
total capacity of the runs ? 

THE WITNESS: That’s true. 

TRIAL EXAMINER ASHER: And this is the difference, the figures 
you have just read into the record is the difference? 

THE WITNESS: That’s right. 

* * * * * 

Q. I overlooked asking you, Mr. Amole, in view of the, the Trial 
Examiner’s ruling on your testimony with respect to the North Carolina 
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situation, do you have any opinion as to whether or not the Public Service 
Commission of West Virginia would be required to ask you to furnishservicein 

the event the Charleston Transit Company’s service went on strike? 

* * * * * 

349 

A. Well, it’s been my experience in dealing with this Commission, 
with all Commissions, I would have to put it on that basis, that they are 
interested primarily to service to the public. If there is a failure in the 
service they will endeavor to use the next best service available to main¬ 
tain the service to the traveling public. 

* * * * * 

CROSS-EXAMINATION 

351 

Q. Let’s say this: You are leaving from Charleston going to Nitro. 

May a passenger who gets on down at the down town terminal get off 
within the city limits of Charleston ? A. No, any passengers getting on 
at the down town terminal could not get off until they have passed the 
western limits of Dunbar. From Dunbar to Nitro they can get off. 

Q. Then there would be no way in your system for a passenger 
getting off at your down town terminal to get off inside the city limits 
of Charleston ? A. Not under our present situation, under the rights 

we have from the Public Service Commission. 

* * * * * 

354 

CROSS-EXAMINATION 

MR. KLOSTERMEYER: That prompts this question, Mr. Amole: 

A passenger boarding your bus east of Charleston could get off in 
South Charleston, could he not? 

THE WITNESS: That’s correct. 

MR. KLOSTERMEYER: East or south or north, could get off at 
the Westvaco plant? 

THE WITNESS: Yes. 
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****** 

Q. My question is, can you pick up a passenger anywhere in 41 

and deliver him to the Westvaco plant under existing regulations, and 

existing facilities ? 

MR. KLQSTERMEYER: Now, I would like, your Honor, to let 
him examine these exhibits and see what geographical points are on these 
exhibits. 

TRIAL EXAMINER ASHER: Take your time. 

Q. Yes, from the territory west of St. Albans on U. S. 60. 

Q. (By Trial Examiner Asher) Your answer is yes ? A. Yes. 

Q. Yes for 41 ? What is your answer for 42 ? A. No. 

Q. What is your answer for 44 ? A. Yes. 

Q. And for 48? A. Yes. 

****** 
FURTHER CROSS-EXAMINATION 

Q. (By Mr. Stanford) How about from 45 here, can you pick up 

359 

from 45 and deliver a man -- A. Yes, from 45. 

Q. Now, you mentioned you could pick up in 44, but that’s only 
west of what, Nitro ? A. West of Dunbar. 

Q. Will you locate Dunbar on here for me ? A. Approximately 
this area. 

Q. Dunbar is closer to the City of Charleston than Institute is; is 
that correct? A. Yes, sir, east of Institute. 

Q. How about in 47, can you pick up there and deliver at any point 
in Charleston? A. Yes. 

Q. Will your bus drivers stop at any point in Charleston and let a 
passenger get off? A. Yes. 

Q. Supposing he has ten passengers, one wanting to get off at each 
block, will he stop ten times to let one passenger off at each block ? 

A. Wherever there is a designated bus stop for city buses we make 
stops to let off passengers coming into town. 
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Q. Regardless of how many stops he has to make? A. Yes. 

Q. And going out of town they will pick up at any stop along the 
run? A. Yes, sir. 

360 

Q. They prefer to pick up at the terminal but they will pick up at 
any stop; is that correct? A. Yes, sir; we don’t pass up any business if 
we can help it. 

Q. Do you operate out in 48 ? A. Yes. 

Q. Where do you operate in 48? A. The entire route. 

Q. I am talking about north of the river here, off of this highway ? 
A. All of the operation is on 60 north of the river. 

Q. Well, I understand, it’s right on Highway 60, you don’t get out 
in 48 there in the middle of the area, do you, on State Highway 73, for 
instance ? A. No, there is another carrier operating over that route. 

Q. You stick right along the river; is that correct? A. That’s 
correct. 

Q. And on 50 here, do you operate down 83 on this map? State 
Highway 83, do you operate down there? A. No, we do not operate. 
There is service on that road by another carrier. 

Q. And do you operate on Highway 79, which is in this section 

designated as 50 ? A. No, only on the north side of the river. 

* * * * * 

368 

D. W. STUBBLEFIELD 

a witness called by and on behalf of the Respondent, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Trial Examiner Asher) State your name and address. 

A. D. W. Stubblefield, 5200 Kanawha Avenue, Charleston. 

Q. (By Mr. Klostermeyer) Mr. Stubblefield, what is your occu¬ 
pation ? A. Chemical manufacturing. 
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Q. How long have you been engaged in that business? A. Since 1911. 

Q. Are you a chemical engineer? A. Yes. 

Q. Where did you obtain your engineering training and education? 

A. Vanderbilt University. 

Q. And where are you engaged in the business of chemical manufac¬ 
turing? A. Belle. 

Q. And what is the name of the company of which you are associated? 

A. Belle Alkali Company. 

369 

Q. And you have been engaged in the business of manufacturing chem¬ 
icals for Belle Alkali Company for how long? A. Thirty three years. 

Q. Are you familiar with other manufacturing plants generally in the 
Kanawha Valley? A. Why, yes, certainly. 

TRIAL EXAMINER ASHER: Excuse, me, have those 33 years all been 
at Belle or in that neighborhood? 

THE WITNESS: Well, I started at the Belle plant and I have been there— 

TRIAL EXAMINER ASHER: I mean, the geographical location, is it in 
the valley? 

THE WITNESS: Yes, just ten miles up the river. 

TRIAL EXAMINER ASHER: Then it has been there all these years? 

THE WITNESS: Yes, I have been there 33 years up to the present time. 

TRIAL EXAMINER ASHER: All right, thank you. 

Q. (By Mr. Klostermeyer) Mr. Stubblefield, I will hand you Respon¬ 
dent’s Exhibit Number 5 which is the list of the industrial plants near the 
line of the Charleston Transit Company, containing the names of 28 indus¬ 
tries in and around Charleston. Are you familiar generally with the loca¬ 
tion of those plants? A. I think so. 

370 

Q. And the products that they make? A. Yes, to a greater or les¬ 
ser extent, of much of them I am pretty familiar with. And, then some 
of them not too much so. 


[370, 377, 378, 379] 

Q. Are you familiar generally with the chemical processes of such 
plants as the Carbide and Carbon Chemical Plant in South Charleston ? 

A. Generally. Generally they manufacture several hundred different 
things. I don’t know all the processes but I know generally pretty well 
what they do. 

******* 

377 

Q. (By Mr. KLostermeyer) Mr. Stubblefield, you say you have been 
in the manufacturer of chemicals for over thirty years in 

378 

Kanawha Valley ? A. Yes. 

Q. At a plant located in Belle, West Virginia ? A. Right. 

Q. And you are generally familiar with the manufacturing process 
of not only the chemical plants but the other substantial manufacturers in 
this valley? A. Certainly. 

Q. And you have been an employer of labor for over thirty years in 
the Kanawha Valley, is that correct? A. Right. 

Q. And you are familiar with the problems of transporting workers 
to and from their work in industry in this valley, are you not ? A. Natu¬ 
rally. 

Q. And you are familiar with the problems of absentees in these 
plants and its effect on production ? A. Certainly. 

Q. And I believe -- kill that. I will hand you Respondent’s Exhibit 
Number 5 and ask you to state the names or how many of the 28 plants 
listed on that exhibit, you consider to be chemical plants? 

TRIAL EXAMINER ASHER: He has already named them on the rec¬ 
ord. I don’t think it is necessary to be repetitious about it. 

379 

MR. KLOSTERMEYER: Very well. 

THE WITNESS: Eighteen. 

Q. (By Mr. KLostermeyer) Mr. Stubblefield, based on your knowl- 
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edge and experience as a manufacturer of chemicals, your knowledge and 
experience of manufacturing conditions in the Kanawha Valley, and your 
knowledge and experience of labor in the Kanawha Valley, I will ask you 
what is your opinion as to whether or not, if approximately 1, 033 workers 
out of 14, 000 are workers employed in 28 plants, could not get bus trans¬ 
portation on the lines of the Charleston Transit Company, whether it would 
materially effect the production of those plants ? A. I think that ques¬ 
tion is almost a foolish question. On Christmas you take our plant as the 
Belle Alkali Company as an example, we have two days a year when we 
have a very hard time getting men out to work. One is Christmas and the 
other is the opening of the squirrel season. 

Q. What is — A. And on those days we only have an average of 
twenty per cent of our force and yet production has held up to normal. 

Now, you can do that in a chemical plant. You would be cut down where 
labor cuts a big figure in some of these other plants, but not seriously. 

If you could have, if you could get out fifty percent of your men even, you 
could carry on for a short time, your maintenance wouldn’t be kept up but 
your 

380 

operation would be kept up. You throw your maintenance men over into 
your operation to keep the plant going You do that. 

Q. So that in your opinion the effect would be negligible ? A. You 

wouldn’t be able to spot it unless it were for a long period of time. 

* * * * * * * 

382 

CROSS EXAMINATION 

******* 

383 

Q. Is Charleston next to Niagara Falls as a chemical center? 

A. It might be, but Newark, New Jersey, would probably rate ahead of 
Charleston, but it is a big chemical center. 
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Q. It would be perhaps second or third in the country? A. Some 
where near there. 

******* 

386 

Q. Yes. Mr. Stubblefield, are the chemicals manufactured and 
produced here generally the base-type of chemical which is shipped to 
other parts of the country for manufacture into a finished product? A. 
That T s a true to a greater or lesser extent of almost every company here 
or anywhere else. There is a certain exchange, yes. They don T t all 
carry them to the marketing stage. To that extent, this is interstate com¬ 
merce but as I see it, there would be no cessation of production of these 

things, so therefore those questions don’t apply. 

******* 

390 

/ 

RECROSS EXAMINATION 

Q. (By Mr. Witman) Now, generally can you say that the chemical 
industry is important in the scheme of the nation’s defense? A. Well, 
certainly it is very important. 

Q. Can you say that a large number of these chemical companies 

391 

which you have indicated, which you have checked on Exhibit 5, have de¬ 
fense work at their plant? A. Indirectly or directly any one of them. 
******* 

394 

LESTER COOPER 

395 

a witness called by and on behalf of the Respondent, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Trial Examiner Asher) State your name and address. 

A. Lester Cooper, 2508 Fourth Avenue, Charleston. 
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Q. (By Mr. Klostermeyer) What is your occupation? A. Bus 
driver for the Charleston Transit Company. 

Q. How long have you been a bus driver for the Charleston Tran¬ 
sit Company? A. This November will make me eight years. 

Q. What run do you operate ? A. I operate the Cabin Creek Junc¬ 
tion to Montgomery and the Montgomery to Cabin Creek Junction, and the 
St. Albans run on the McCorkle side. 

Q. Do you operate a bus that goes up past Crown Hill? A. Yes 
sir, I do. 

Q. Does your bus pass near the coal mines of the Riverton Coal 
Company at Crown Hill? A. Yes, sir. 

Q. And the Coalberg-Kanawha Mining Company at Coalberg? A. 
Yes, sir. 

Q. And do you operate a bus that passes by the mines of the Truax- 
Traer Company in Cabin Creek? A. Yes, sir. 

Q. And the Wyatt Coal Company on Cabin Creek? 

396 

A. Yes, sir. 

Q. How long have you been operating such bus ? A. Well, I 
have been on this one particular run since the first Sunday in May, I be¬ 
lieve it was the 3rd. 

Q. Since the first of May up until now? A. Yes, sir. 

Q. How often do you go by these mines that I have mentioned? A. 
Oh, I go by them on Sunday, Monday, Tuesday, Wednesday, and Thurs¬ 
day. 

Q. Each week? A. Each week. 

******* 

Q. (By Mr. Klostermeyer) Mr. Cooper, as you operate your bus 
past these various mines, do you have occasion to observe passengers 
that are carried ? A. Oh, yes, sir, you get awful familiar with the pas¬ 
sengers. 
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Q. Do you know whether or not you carry any coal miners to work? 

397 

A. Very few. 

Q. Would you care to give an estimate in your best judgment as 
to how many you carry a day to work? A. Well, in a shift that you work 
it would vary like one or two like that, but you never go as high as five. 

Q. Do you have occasions to pick up coal miners on their way from 
work? A. Well, the only way we would pick them up like that, most of 
them has rides and in case the car would break down and they flag the 
bos down and we pick them up. 

Q. Do you pick up many coal miners and bring them from their 
places of work to their homes ? A. No, sir. 

Q. Could you give us your best judgment as to how many per shift ? 
A. Well, there is approximately one or two, like the one or two who 
rides to work and would have no way home, why they would ride a bus 
home, too. 

******* 

410 

JAMES A. CARTE 

a witness called on and behalf of the General Counsel, being first duly 
sworn, and examined and testified as follows: 

DIRECT EXAMINATION 

******* 

417 

Q. (By Mr. Witman) Now, Mr. Carte, when you were with the 
company, you of course drove the bus over certain routes, I would like 
to ask you when you are with a company, if you drove a route that took 
you past the Carbide Chemical Company of South Carleston, West Vir¬ 
ginia ? 

418 


A. Yes, sir, I did. 
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Q. Well, can you tell me for example, about how many you would 
pick up and let off in the rush hour, and maybe about how many you would 
let off in a non-rush hour? A. Well, in the morning when the people 
were going to work, I would say about eight or ten would get off at West- 
vaco Plant. 

Q. Westvaco? A. Yes. 

Q. Now, what about during a non-rush hour ? A. Well, during 
a non-rush hour you know it varies, you might pick up two or three be¬ 
cause most of these plants are in little shopping centers like South Charles¬ 
ton. 

Q. Now, coming back or going by the plant during the rush hour 
and picking up people, can you tell me if you had an occasion to pick up 

large numbers of people at the Carbide Plant ? 

******* 

419 

A. Yes. 

Q. You did ? Can you give me an estimate of how many people ? 

A. Well, at the main bus stop at the Carbide Plant I would say you would 
pick up around a little after four or four thirty, the time that all the 
people get off from work, at that one stop you pick up about thirty or 
forty people. 

Q. I see. And would extra buses run at that time ? A. Yes, there 
was generally two or three buses together. 

Q. Picking up employees ? A. Yes. 

Q. How are these people dressed that you picked up, were they 
dressed in working clothes ? A. Oh yes. 

Q. Now let me ask you the same question about the American Vis¬ 
cose Company, do you have an occasion to drive pass that as a bus driver? 
A. Yes. 

Q. Again can you give me the approximate number of people getting 
off at that plant during the rush hour ? 
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******* 

420 

Q. Are people discharged at that time? A. Yes. 

Q. Can you give me an idea the number of people ? A. Well, some 
trips you go over you don’t have many and some trips you have maybe 
eight or ten people. 

Q. What is the name of the bus, that you crank up on the front of 
the bus, that turns around at American Viscose? A. Well, up over the 
edge you have a Nitro sign, it goes to Nitro. 

Q. And picking up people do you have an estimate of that, you said 
you had about ten who were let off on a run? A. Well, not the same amount 
coming back that goes over. 

Q. Now, what about the Dunbar Glass Company, have you had occa¬ 
sion to drive pass that plant? A. Yes. 

Q. Can you tell me if you left people off in front of that plant ? A. 
Well now, Dunbar Glass, Fletcher Enamel Plant, they all get off at the 
same stop, some trips you have three or four, some trips you might have 
none, and some trips you might have five or six. 

Q. I see. I gather--picking up and letting off ? A. That’s right. 

421 

Q. Now, what about the Libby-Owens-Ford glass plant at Charleston, 
West Virginia; have you driven past that plant? A. Yes, sir. 

Q. Have you had occasion to discharge people from the bus in front 
of that plant. A. Yes. 

Q. Can you give me an idea of how many people you have discharged? 
A. Well, on a trip going to work in the morning — Libby-Owens is on one 
side of the street, Owens-Hlinois is on the other side of the street, the 
same bus stop serves both plants. 

Q. Yes. A. I would say on an early morning trip, some trips 
you might have fifteen passengers get off there. 

Q. And pick up about the same ? A. About the same. 




[421, 422, 423] 

Q. What about Monsanto Chemical, have you driven by that company 
on your bus routes ? A. Yes. 

Q. Can you tell me if you have discharged people in front of that 
plant? A. Yes. 

Q. Can you give me an idea of how many people you have discharged? 
A. That plant varies, too; sometimes you might have three or 

422 

four, sometimes you might not have any. See, the bus goes over and 
circles around in front of that plant, turns around and comes back out. 

Q. Does it turn around in front of that plant? A. Yes, it is just 
a big, wide street, you just go over and circle around and come back out. 

Q. What route is that, Mr. Carte? A. That’s the Nitro line. 

******* 

Q. (By Mr. Witman) There is a turn-around at Monsanto, then ? 

A. Yes. 

Q. In front of the plant ? A. Yes, sir. 

Q. What about Linde Air Products Company, Mr. Carte, have you 
had occasion to drive by that company in your duties as a busdriver? 

A. Yes. 

Q. Have you discharged people at that stop? A. Yes, that stop 
doesn’t run very many, maybe two or three; it is just a little plant in 
South Charleston. 

Q. And pickups about the same? A. Yes. 

423 

******* 

DIRECT EXAMINATION 

Q. ( By Mr. Campbell) In your run past the plants in South Charles¬ 
ton, Lindy Air, Carbide, Westvaco, and Barium Reduction, at the rush 
hours, what is the frequency of that schedule, how often do the buses run 
in the morning when the men are going to work? A. Well, sir, at the 
time I drove, the buses left the corner of Quarrier and Capitol Street 


65 


[423, 429, 431, 432, 433] 

over here every fifteen minutes, then during the early morning rush hour 
they added several extra buses, but how many I couldn’t tell you. 

Q. Then during the rush time that the men were going to work there 
would be several buses passing that row of plants and making stops at 
those gates ? A. Yes. 

******* 

429 

REDIRECT EXAMINATION 

******* 

431 

Q. (By Mr. Witman) Mr. Carte, then there was a turn-around 

in front of the three plants; is that right? 

******* 

432 

A. Well, you go down, circle around in front of Monsanto. Ohio Apex 
you can do the same; but this American Viscose, it sets over here by it¬ 
self, they have got a big bus stop right in front of it, a big shelter built 
there for the passengers to get off and on. It is on the road before you 
turn right to go down to Monsanto, or go straight ahead to Ohio Apex. 

That is where you make the stop. 

TRIAL EXAMINER ASHER: Well, the buses pass in front of all three 
plants, then? 

THE WITNESS: Yes. 

******* 

Q. (By Mr. Witman) At this turn-around you have, you have pre¬ 
viously said, I think, that you have people getting off at that turn-around ? 
A. Yes. 

Q. And loading coming back into town ? A. Yes. 

433 

******* 

Q. What was the practice, Mr. Carte, did the general public stop 
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there or just people stop there who had working clothes on, or business 
people? A. Well, I would say the people that go into there would be 
either delivering something, or go in there to work, or to sell something 
to the cafeteria, something like that. 

Q. And they have used the turn-around to get off the bus, or get on ? 
A. Yes. 

******* 

434 

ROBERT CASEBOLT 

a witness called by and on behalf of the General Counsel, being first duly 

sworn, was examined and testified as follows: 

******* 

439 

FURTHER DIRECT EXAMINATION 
******* 

441 

Q. (By Mr. Witman) And can you tell me, during the rush hour 
have you discharged passengers at the Ohio Apex entrance? A. Well, 
not usually. In the rush hour my peaks were usually working people and 
shoppers in town, not much going to work at 

442 

the Ohio Apex. 

Q. I see. A. But I have discharged, oh, three or four, I imagine, 
at Ohio Apex. 

Q. At Ohio Apex at various times ? A. Yes, sir. 

Q. Now, have you discharged people at Monsanto? A. Quite a few 
on the night shift. 

Q. On the night shift. Can you tell me about how many ? A. Well, 
it would vary on different days of the week and different shifts. Sometimes 
you would have a bus seated load, maybe you would have, maybe 45, going 
to work. 
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Q. And you conversely pick up people at that time? A. Sometimes, 
not very often you wouldn’t; pick up a few getting off from work. 

Q. At other times at Monsanto would you pick up people? A. Yes, 

sir. 

Q. Could you give me an idea of how many? A. Well, I guess 
they would be close to ten or fifteen that’s living there at Nitro, that live 
in Nitro. 

******* 

443 

Q. Have you had occasion to go by the B. F. Goodrich Company 
at -- A. At Institute? 

Q. Yes. A. Yes, sir. 

Q. Now, could you tell me if the bus runs — I beg your pardon. 
Could you tell me if the Company runs directly to the plant? A. The 
B. F. Goodrich plant? 

Q. Yes. A. Yes, sir. Their turn-around, rubber plant turn¬ 
around, is in front of the Goodrich office building. 

Q. There is a turn-around in front of the office building at 

444 

Goodrich? A. Yes, sir. 

******* 

Q. (By Mr. Witman) At this turn-around at the rubber company, 
have you had occasion to let off passengers? A. Yes, sir. 

Q. Can you tell me about how many? A. Well, now, that would 
be pretty rough, because when the rubber plant started you had quite a 
few, and then later when production picked up the passengers fell off; but 
when the plant 

445 

was beginning to operate you had a good many. 

Q. All right, can you give me an estimate of the men that you dis¬ 
charged at either time ? A. Well, it would be, I say it would be kind 
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of hard; but when they first started you had quite a few, 3 5 or 40. maybe 
that would be every other trip, or maybe every trip. 

Q. Mr. Casebolt, have you had occasion to go by the Fletcher En¬ 
amel plant at Dunbar in your driving? A. Yes, sir. 

Q. And is there a stop near that plant? A. Fletcher Enamel? 

Q. Yes. A. Yes, sir. 

Q. And have you had occasion to discharge passengers at that stop ? 
A. Yes, sir. 

Q. Can you give me an idea of about how many passengers ? A. 

Well, I usually had about 15 or 20. 

Q. And have you picked up people at that stop, too ? A. Getting 

off of the night shift, it would run about the same, about 15 or 20. 

% * * * * % * 

447 

M. H. SNYDER 

a witness called by and on behalf of the General Counsel, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

******* 

448 

Q. (By Mr. Witman) Mr. Snyder, did you ever work for the Charles¬ 
ton Transit Company? A. Yes, sir. 

Q. What was your position with the Company? A. Bus driver. 

Q. Now, were you working there in the summer of 1952? A. Up 
until August, yes, sir. 

******* 

454 

Q. Mr. Snyder, when you were a bus driver with the Charleston 
Transit Company, did you have occasion to drive by the Barium Company? 


[455, 456] 

455 

A. In South Charleston? 

Q. Yes, Sir. A. Well, just once in a while in the morning when 
we run what we call a tripper. 

Q. A tripper ? A. I would go to Spring Hill and back, yes, sir. 

Q. Will you explain what a tripper is? A. That T s an extra run 
that they have on during rush hours. 

Q. Now, when you went by the Barium plant on this tripper run 
did you have occasion to discharge passengers? A. Yes, sir. 

Q. Can you give me an idea of about how many you discharged on 
this tripper run to Barium? A. Well, at most, I mean that would de¬ 
pend on exactly what time you went through there; it would vary sometimes 
you wouldn’t have but two or three, sometimes you would have fifteen or 
maybe twenty. 

Q. I see. A. That would get off there. 

Q. And would you also pick up people at that time ? A. Well, not 
if you was taking them down to work. By the time you would get back, 
why the bus ahead of you, most of the time, would pick them up; but if 
you miss them going down you usually get them coming back, it all de¬ 
pends on what time you — 

456 

Q. Was there a bus stop near this Barium plant? A. Yes, sir, 
it was right close to it there. 

Q. Mr. Snyder, do you know where the Westvaco plant is? A. 

Yes, sir. 

Q. Where is that? A. South Charleston. 

Q. Have you driven past the Westvaco plant when you were run¬ 
ning as a tripper ? A. Yes, sir. 

Q. Have you had occasion to discharge employees at the Westvaco 
plant when you were running a tripper run? A. Yes, sir. 

Q. Can you tell me about how many passengers were discharged ? 
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A. Well, that would vary, it all depends, different runs, anywhere from 
five to twenty-five. 

Q. Depending on the — A. The time, that’s right. 

Q. Again, did you pick up passengers at that stop at the — A. At 
certain times, yes, sir. 

Q. Do you know the Owens-Illinois plant? A. In Kanawha City? 

Q. Yes, sir. A. Yes. 

Q. Have you had occasion to go by there when you were operating 
a bus? 


457 

A. Yes, I have been by a few times, yes, sir. 

Q. Have you had occasion to discharge passengers at the Owens- 
Illinois plant? A. Yes, sir. 

Q. Can you give me an idea of how many you discharged there? 

A. Oh, that would vary, too. It would run, estimating it, anywhere from 
five to twenty-five. 

Q. Again. Have you picked up people at the Owens-Illinois plant? 
A. Yes, sir. 

Q. Do you know where the Carbide-Carbon plant is ? A. In South 
Charleston? 

Q. Yes. A. Yes. 

Q. And have you had occasion to go by there when you were a bus 
driver? A. Yes, sir. 

Q. And when you went by the Carbide-Carbon plant, was this on 
your tripper run, generally? A. Yes, sir. 

Q. That was the rush hour? A. That’s right. 

Q. And have you discharged passengers at the Carbide plant? A. 
Yes, sir. 

Q. About how many ? 

458 

A. Well, it would run about the same, anywhere from five to twenty-five. 
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Q. And you have picked up passengers ? A. Yes, sir. 

Q. Do you know the — where the True Temper plant is ? I believe 
that T s Kelley Works. A. Is that the one on the end of this Patrick 
Street Bridge ? 

Q. I believe that’s where it is. A. Yes, I know about that. 

Q. Have you had occasion to discharge people at that plant ? A. 

Well, the bus stop at that plant is around on Fourth Avenue and it would 
be hard to say where they were going to. 

Q. In other words, the bus stop is not right at the plant? A. That’s 

right. 

******* 


465 

R. F. RANDOLPH 

recalled as a witness by and for the Respondent, having been previously 

duly sworn, was further examined and testified as follows: 

******* 


466 

DIRECT EXAMINATION RESUMED 
Q. (By Mr. Klostermeyer) Captain Randolph, I believe you have 
stated you are the same Captain Randolph who has previously testified 
in this proceeding? A. I am. 

Q. With further reference to the data to be presented by the Company 
on the question of commerce, have you caused to be made a survey show¬ 
ing the number of automobile seats in relation to passengers of Charles¬ 
ton Transit Company for three days, August 12, 13 and 14, 1953, at four 
points, namely South Side Bridge, Kanawha City Bridge, the Dunbar Road, 
and the Patrick Street Bridge ? A. I have caused such counts to be made, 
but the dates are different in the case of the various counts. The South 
Side Bridge was made on August 12, 13 and 14; Kanawha City Bridge on 
August 7, 10 and 11; the Dunbar Road on August 13, 14 and 15; the Pat¬ 
rick Street Bridge on August 18, 19 and 29. 
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******* 

THE WITNESS: We stationed checkers along the points 

467 

outlined, had them record the number of passengers in each one of our 
buses that ran by; we had them record the number of passengers in each 
automobile that went by; we had them indicate by a mark on their check 
whenever the automobile was a one-seat car, a coupe, as against a five 
or six-passenger car; and from the number of automobiles so counted 
we could, of course, determine the number of seats in the automobiles 
that passed the point. 

******* 

469 

Q. (By Mr. Klostermeyer) I want to ask you, Captain, if the South 
Side Bridge named in this survey is a point over which your buses travel 
into and out of the City of Charleston ? A. It is. 

Q. And is the same true of Kanawha City Bridge, Dunbar Road, 
and the Patrick Street Bridge? A. Yes. 

Q. So at each of these points, during the day time and evening, 
there are your buses and passenger vehicles passing constantly? A. 
That’s correct. 

Q. Did you prepare a two-page photostatic exhibit showing the re¬ 
sults of that survey? A. It was prepared under my direction. 

MR. KLOSTERMEYER: May we have this marked for identifica¬ 
tion as Respondent’s Exhibit No. 17. 

(Thereupon the document above referred to was marked Respon¬ 
dent’s Exhibit No. 17 for identification.) 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, would you de¬ 
scribe in your own words how this survey was conducted, what 

470 

the purpose was, and what it showed, what the results were ? A. The 
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survey was conducted, as I described previously to the Examiner, by 
stationing checkers at these points with instructions that they were to 
record the number of passengers in Charleston Transit buses, the num¬ 
ber of passengers in each automobile, and whenever the automobile was 
a coupe or a singleseat car, they were to make an identifying rmrk by 
the figure of the number of people in that vehicle. 

TRIAL EXAMINER ASHER: What about buses of other companies ? 

THE WITNESS: We did not count the buses of other companies. 

Q. (By Mr. Klostermeyer) And why did you not count the buses of 
other companies? A. Because, for the purpose which we intended us¬ 
ing this, we were not interested in the buses of other companies. 

The purpose of this survey was to show the number of empty auto¬ 
mobile seats which might be available to hitch-hikers if the drivers of 
the automobiles would pick them up, in relationship to the number of 
Charleston Transit passengers using these arteries at the same time, 
which persons would not be able to use Charleston Transit buses in case 
of a cessation of Charleston Transit’s operations. 

TRIAL EXAMINER ASHER: How were your passengers counted? 
Was the bus actually stopped until the checker was able to count the num¬ 
ber of people ? 

471 

THE WITNESS: No, the bus passengers were counted as the bus 
went by. The checkers knew the number of seats in the bus, plus, if 
it was not fully seated they could count the number of people on there as 
the bus went by. These are heavy traffic arteries, and they go fairly slow. 

TRIAL EXAMINER ASHER: You mean they could tell if a person 
was sitting next to the window whether somebody was sitting next to them ? 

THE WITNESS: Oh, yes. 

TRIAL EXAMINER ASHER: And did they make any notation as to 
how many passengers there were in the passenger automobiles ? 

THE WITNESS: Oh, yes. 
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TRIAL EXAMINER ASHER: Didn’t you tell me that all they did was 
to put an identifying check as to whether it was a three-seater or a five- 
seater ? 

THE WITNESS: What they did, Mr. Examiner, was this: They rec¬ 
orded the number of passengers in each automobile as it went by. Say — 
TRIAL EXAMINER ASHER: Oh, they did? 

THE WITNESS: Say, two, one, four, two, six. 

TRIAL EXAMINER ASHER: They did record the number of passen¬ 
gers ? 

THE WITNESS: Yes. Take on that series, say five automobiles in 
a row had passengers, the first one had two, the next one had one, the 
next one had five, the next one had three. Well, 

472 

if all of those cars were five-passenger cars, that is, two seats, they 
made no mark, they simply recorded those figures. Now, if the second 
car that contained one person was a coupe, they made a dash mark over 
there. 

* * * * * * * 

474 

Q. (By Mr. Klostermeyer) Captain Randolph, what does this 

Respondent’s Exhibit for identification No. 17 disclose? 

****** * 

476 

(The document heretofore marked Respondent’s Exhibit No. 17 for 

identification, was REJECTED.) 

* * * * * * * 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, did you, on 
August 31, and September 1, 1953, cause a passenger count to be made 
of the passengers on your vehicles, your company’s vehicles, from 5:03 
a. m. to 1:00 a.m.? A. I did. 
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Q. How was that made ? A. I issued instructions that each bus 
driver on the hour during those days should record on a report sheet the 
number of passengers that were on his bus at the stop which he made 
closest to the actual clock hour. Those sheets were then turned in by 
the bus drivers, collected by a supervisor, the results tabulated under 
my direction, and from those results a tabulation which has just been 
referred to was compiled. 

Q. Captain Randolph, is that the type of check that you use or cus¬ 
tomarily make in your business ? 

477 

A. We quite frequently make checks of that nature, have the drivers 
report the number of people on their buses. 

Q. For the purposes of — A. All sorts of purposes. 

Q. Such as augmenting service, or decreasing service ? A. Things 
of that kind. 

Q. And there is nothing unusual about the check to which you referred? 
A. No, sir. 

TRIAL EXAMINER ASHER: Do you use that kind of check prepara¬ 
tory to asking the Public Service, or Utilities Commission to either reduce 
service or increase service when you need to request that? 

THE WITNESS: To the best of my recollection we used an identical 
check in our last fare case. 

TRIAL EXAMINER ASHER: You use it in your fare rate cases, too? 

THE WITNESS: We made a previous check in connection with a 
publication we put out to try to illustrate to the public what the operation 
of a transit system was. 

Q. (By Mr. Klostermeyer) Mr. Randolph, I hand you this paper 

and ask you if that is the tabulation to which you refer? A. That is. 

******* 
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Q. Mr. Randolph, Respondent’s Exhibit 18 for identification shows 
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the total number of passengers on your system at each hour from the hour 
of 5:00 a. m. to 1:00 a. m. for the days August 31, 1953, and Thursday, 

September 1, 1953; is that correct? A. It does. 

******* 

479 

(The document heretofore marked Respondent’s Exhibit No. 18 for 

identification, was received in evidence.) 

******* 

480 

Q. Have you prepared an exhibit, in photo static form, reflecting 
the number of seats available on Greyhound buses as testified to by Mr. 
Amole? A. I have. That is on the 30 additional Grejhound buses which 

Mr. Amole said he could place in service. 

******* 

481 

(Thereupon the document above referred to was marked Respondent’s 

Exhibit No. 19 for identification.) 

******* 

486 

(The document heretofore marked Respondent’s Exhibit No. 19 for 

identification, was REJECTED.) 

******* 

489 

Q. (By Mr. Klostermeyer) Mr. Randolph, so far as the Charles¬ 
ton Transit Company is concerned, does it serve practically every section 
of the city ? A. It serves parts of the city of Charleston, but not all of 
the City of Charleston. 

Q. Does it have any prepayment— Strike that. Does it have any 
lines which are termed industrial lines ? A. It does not. 

Q. Does it have any prepayment arrangement for transportation at 
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any of the industrial plants ? A. It does not. 

Q. Have you, based on the survey which has been previously intro¬ 
duced, have you made any effort to determine the location of where the 
workers in this area live with reference to the plants ? A. Our survey of 
course recorded the residences of all of the employees that were sur¬ 
veyed. 

Q. Can you state approximately what percentage of the employees 
surveyed resided in areas which were not served by Charleston Transit 
Company? A. 34. 9 per cent. 

******* 

490 

Q. (By Mr. Klostermeyer) Captain Randolph, based on your sur¬ 
vey, what percentage of 

491 

workers in this area would you say might be considered dependent on the 
Charleston Transit service? A. Between six tenths and seven tenths 
of one percent. 

******* 

Q. Now, Captain Randolph, is there any particular degree of inte¬ 
gration of the business and industrial activity in Charleston with the ac¬ 
tivities and business of Charleston Transit Company? A. I would say, 
most unfortunately, no. 

492 

Q. Have you prepared a tabulation entitled, ’’Charleston Chamber 
of Commerce Business Indices, ” which reflects in figures the answer 
you have just made ? A. I have. 

Q. Is this the tabulation to which you refer? A. Yes. 

******* 

Q. That exhibit for identification No. 20 contains various indices, 
such as carloading, coal production, postal receipts, bank clearings, and 
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so forth, and also at the bottom, Charleston Transit Company passengers ? 
A. That’s correct. 

Q. And it indicates a change between, in these various items, be¬ 
tween 1946 and 1952, does it not? A. That’s correct. 

Q. Where did you get those figures? A. Received them from the 
Charleston Chamber of Commerce, except our own figures, which we 
took from our annual reports. 

******* 

499 

TRIAL EXAMINER ASHER: All right. I am finished my voir dire. 

I have accepted the exhibit. 

(The document heretofore marked Respondent's Exhibit No. 20 for 

identification, was received in evidence.) 

******* 

502 

Q. (By Mr. Klostermeyer) Now, Captain Randolph, there is one 
question I want to clear up in your previous testimony. You were testi¬ 
fying at the request of counsel for the General Counsel, I believe, as to 
the total volume of your purchases outside the State of West Virginia, 
and you used a figure of three hundred and some-odd thousand dollars, 
and I want to ask, does that include all of your purchases outside the 
State of West Virginia? A. That does. 

Q. Buses, and supplies, and services, and everything ? A. That 
includes all of the checks which were sent to points outside the State of 
West Virginia. 

******* 

503 

Q. Well, have you consulted any statistical journals with respect 
to the total volume of business in Kanawha County? A. I have consulted 
the U. S. Census of Business, Year 1948, a publication of the United 
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States Department of Commerce. 

Q. And what does that show with the respect to the total wholesale 
business in Kanawha County? A. On page 47-105, which is headed, 
'’Establishments, sales, payrolls, personnel, total establishments and 
sales, merchants wholesales, other operating types, 1948 for Kanawha 
County, ” the column headed ’’Sales entire year, ” shows in thousands of 
dollars, $248, 542, 000. 

Q. And how does that figure compare with the 1952 purchases of 
your company, all sources ? A. It is about thirteen—the purchase of 

our company are about thirteen one hundredths of one percent. 

* * * * * * * 

504 

Q. Now, along the same lines, Captain Randolph, have you con¬ 
sulted any other statistical journals regarding the wholesale merchandise 
sales in the City of Charleston for the purpose of comparing them with 
your volume of business ? 

******* 


505 

A. At my request you wrote a letter to the Federal Reserve Bank of 
Richmond asking for information as to transactions between that Bank 
and the Charleston Banks. I have in my hand 

506 

a letter under date of August 31, 1953, addressed to you, signed by R. L. 
Armstead, Vice President, Federal Reserve Bank of Richmond. 

MR. STANFORD: We object to this question. 

TRIAL EXAMINER ASHER: Objection overruled. 

Q. (By Mr. Klostermeyer) This letter purports, Mr. Randolph, 
the total number of checks cleared by the Federal Reserve Bank? 

TRIAL EXAMINER ASHER: Mr. Klostermeyer, do you want to read 
the letter into evidence, I mean into the record before it is introduced into 
evidence ? 
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MR. KLOSTERMEYER: I was going to read part of it and ask him 
a question about it. 

TRIAL EXAMINER ASHER: I think you better introduce it first. 

MR. KLOSTERMEYER: Well, then may that be marked for iden¬ 
tification as Respondent’s Exhibit Number 21 ? 

(Thereupon, the document above referred to was marked as Re¬ 
spondent’s Exhibit Number 21, for identification.) 

******* 

508 

TRIAL EXAMINER ASHER: Well, I will exclude the letter. I will 
sustain the objection. 

******* 

TRIAL EXAMINER ASHER: That is a rejected Exhibit, then. 

MR. KLOSTERMEYER: Right. 

The reporter should mark it, hadn’t he? 

******* 

Q. (By Mr. KLostermeyer) Captain Randolph, in your testimony 
so far there has been some evidence that your buses operate on 

509 

the street which passes past the Chesapeake and Ohio Railway Station, 
is that correct ? A. That is correct. 

Q. Have you made any effort to ascertain the number of passen¬ 
gers who board outbound trains who might happen to be on or get off your 
buses? A. Yes, sir. I caused a check to be made under my direction 
of the numbers of passengers that got off buses and got on outbound C&O 
trains on August 4, 5, and 6. 

Q. And what did that check show? A. It showed that on August 
there, August 4th, there were 2 passengers; on August 5th, one; and on 
August 6th, three, to a train going eastbound terminating at Hinton, West 
Virginia. 

Q. Did you make any corresponding check to determine the number 
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of passengers that might have gotten off one of those C&O trains who 
boarded your bus at the C&O station? A. I did. 

Q. What did that show? A. That showed that on August the 4th 
there were none; on August 5th, there was one; and on August 6th, there 
was none. 

******* 

579 

R. F. RANDOLPH 

a witness called by and on behalf of the Respondent, being previously 

sworn, was further examined and testified as follows: 

******* 

581 

CROSS EXAMINATION 

******* 

594 

Q. (By Mr. Witman) Now, the Capitol Transit Company is one of 
them that is listed there. A. That is correct. 

Q. Can you tell me whether the Capitol Transit Company is allowed 
to pick up a passenger in the City of Charleston and discharge that same 
passenger within the City limits of Charleston? A. In certain places, 
yes. 

Q. And in what places? 

595 

A. They are allowed to do that any where on Louden Heights Road, they 
are allowed to -- 

596 

Q. Well, sir, for the benefit of the persons reading the record, 
would you be kind enough to just indicate Louden Heights, for example, 
is at the bottom of the exhibit, Respondent’s Exhibit No. 1 ? A. That 
portion of the Capitol Transit Company route I have just referred to is 
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shown on Exhibit 1 by an arrow connecting, pointing toward Louden Heights 
Road from the words ’’Capitol Transit. ” The third time they appear on 
the bottom part of Exhibit 1, reading from left to right. 

TRIAL EXAMINER ASHER: That’s G-6 isn’t it, on the map? 

THE WITNESS: Sir? 

MR. WITMAN: Yes. 

TRIAL EXAMINER ASHER: I think it would be easier to identify 
it that way. 

THE WITNESS: Oh, yes. 

TRIAL EXAMINER ASHER: I would say roughly in G-6. 

THE WITNESS: Roughly in — If I may correct your Honor again, 

”F”, from F-5 and 6. That is one place that the Capitol Transit Com¬ 
pany has such rights within the City of Charleston. 

Q. Before we go to another place, is that a residential area? A. 

It is. 

Q. All right, sir, what other place ? 

TRIAL EXAMINER ASHER: Well, that’s a road along which your 
company has no route ? 

THE WITNESS: That was my answer; and we have no route on 

597 

that road, that’s right. A. (Continued) Another place where the Capi¬ 
tol Transit Company has such rights is in the area between C and D, 

2 and 3, on Exhibit 1. 

Q. I see, the upper left, you have Capitol Transit coming in. 

A. The upper left, yes. That’s Chandler’s Branch and a portion of Route 

21 . 

Q. Does that extend down to the large horizontal markings ? A. 

Will you locate the large horizontal markings ? 

Q. The Capitol Transit starts, you have dotted lines coming down 
until there are other lines indicated going horizontally. A. It extends, 
according to my best recollection of our certificate, to 500 feet from 
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north of Washington Street at the intersection of Route 21 and West Wash¬ 
ington Street. 

Q. And for my own knowledge, as well as someone else reading 
the record, Washington Street is the street, the name is practically ob¬ 
scured by that heavy lines; is that correct? A. That’s correct. Wash¬ 
ington Street is approximately on the line, a line with the figure ”3”, 
at the left-hand side of Exhibit 1, from C to E. Then it turns to the 
south and east. 

Q. Yes. In that area do you know of any manufacturing plants, 

Mr. Randolph? A. No, sir, I do not. 

Q. What about the Louden area? A. No, sir. 

598 

******* 

Q. Mr. Randolph, do you know how many buses the Capitol Tran¬ 
sit Company has ? A. I have a note on that in my records, sir. 

Q. Would you get that. A. According to the records of the Pub¬ 
lic Service Commission, June 1, 1953, Capitol Transit Company had 13 
buses licensed. 

******* 

599 

Q. Now, Mr. Randolph, would you please refer to the Tyler Moun¬ 
tain Transit Company on Respondent’s Exhibit 1. A. Yes, sir. 

Q. Now, can Tyler Mountain buses pick up a given passenger and 
discharge the same passenger within the city limits of the City of Charles¬ 
ton? A. They could. 

Q. Can you tell me where that could take place ? A. It could take 
place on the Mission Hollow Road. 

Q. What was that, sir? A. Mission Hollow Road, between C&O 
Railway and the city limits, point 5-1 on Exhibit 1. 

Q. I don’t quite see the extent of the area where they may pick up. 
You say it is at that point? A. I said on the Mission Hollow Road. 
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Q. Oh. A. Between C&O Railroad and city limits of Charleston, 
Point 5-1. 

Q. I see. Are there any manufacturing plants right at that 

600 

point, Mr. Randolph? A. No, sir, not to my knowledge. 

Q. Do you know how many buses the Tyler Mountain Transit Com¬ 
pany operates? A. No, sir. I can refer to my notes. According to the 
same records I previously cited they have 7 licensed as of June 1, 1953. 

* * * * * * * 

601 

Q. (By Mr. Witman) Now, Nor mac Transit, Mr. Randolph, is 
there any place in the city of Charleston where Normac can pick up a 
passenger and discharge the same passenger in the city? A. No, sir. 

Q. Can you tell me how many buses the Normac Transit Company 

is licensed to operate? A. Three. 

* * * * * * * 

602 

Q. That’s all right. Can you tell me if the Consolidated Bus 
Company — Is that the right name? A. Consolidated Bus Lines, Inc., 
is the name of the operating company, to the best of my belief. 

Q. Can you tell me i f that bus company is allowed to pick up a 
given passenger within the City limits of Charleston and discharge the 
same passenger within the city limits of Charleston ? A. They are not. 

Q. Can you give me an estimate of the number of buses which are 
operated by Consolidated? You say you do not have the figures, however 
you are familiar with the bus transportation systems in this area of the 
state. A. It would be a very rough estimate. It is my impression they 
operate something in excess of 100 buses, and less than 150. I would like 

to qualify that as being an offhand guess. 

******* 
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603 

Q. The next bus company I would like to ask you about is West 
Virginia Transit. 

******* 

Can you tell me if West Virginia Transportation Company is entitled 
to pick up a passenger within the City of Charleston and discharge the 

same passenger in the city ? A. No, sir. 

******* 

605 

Q. Mr. Randolph, Atlantic Greyhound Company is subject to the 
same limitations as these other companies, is it not, namely it 

606 

may not, with certain very few exceptions — or, the only exception, I 
understand, is the Dunbar-Nitro area— A. Yes, sir. 

Q. (Continued) It may not pick up a given passenger and discharge 

that same passenger within the City of Charleston? A. That’s correct. 
******* 

607 

Q. What about the converse, Mr. Randolph, can Atlantic Grey¬ 
hound pick up a passenger at its terminal in the center of town --as 
I understand it ? A. Yes, sir. 

Q. And discharge that same passenger in this same area we were 
just discussing, at the Westvaco, Carbide & Carbon, and Barium Reduc¬ 
tion plants, under existing — 

608 

A. It could not, provided that passenger originated at the terminal. 
However, if that passenger originated on, for example, at Belle West 
V irginia, on Route 60, to the east of Charleston, they could, he could 
make a transfer at the terminal and be discharged at the Westvaco plant. 

Q. Now, Belle is outside the city limits of Charleston, isn't it? 

A. That’s right. 
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******* 

Q. Can you tell me how many buses are operated by Teay Valley 
Bus Line? A. Two. 

* * * * * * * 

609 

Q. (By Mr. Witman) Mr. Randolph, may this bus company pick 
up a passenger within the city limits of Charleston, and discharge the 
same passenger within the city limits of Charleston ? A. No, sir, the 
bus company does not operate within the City of Charleston; otherwise, 
it would have appeared on Exhibit 1, sir. 

Q. I stand corrected. Can you tell me how many buses the Paint 
Creek Transit Company operates? Or, let me make that more accurate: 
How many are they licensed to operate ? Paint Creek Transit Company, 
appearing at the lower right on the map, Exhibit 2 ? A. Three buses. 

Q. What about the West Hamlin Bus Company, can you tell me how 
many buses the West Hamlin Bus Company is licensed to operate ? A. 
Two. 

****** * 

621 

Q. Mr. Randolph, I would like now to direct your attention to Ex¬ 
hibit 10, please, the transportation survey. 

By the way, Mr. Randolph, was Westvaco picked as characteristic, 
out of the hat, or what factors were considered in deciding to develop 
completely the Westvaco situation? A. I would like to call your atten¬ 
tion to Exhibit No. 12, I believe, which was put in for the purpose of 
shewing -- No, I believe it T s Exhibit No. 13. It is the exhibit compari¬ 
son of results of Westvaco, of survey Westvaco and survey totals. It 
is put in for showing just the reason we did use Westvaco for this illus¬ 
tration, which is that there were more bus riders, a bigger percentage. 

In the case of the survey total there were, by Charleston Transit bus, 

7. 3% people came by Charleston Transit bus, Westvaco there were 14%, 
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almost twice as big a proportion. 

We used Westvaco quite deliberately for the purpose of showing that 
we were illustrating this case by a plant that, for our purposes, would 
give us a more unfavorable result than if we took some other plant. 

Q. Mr. Randolph, on line 13 of Exhibit 10 you come to the conclu¬ 
sion that 135 people ride Charleston Transit? A. That’s right. 

Q. You also come to the conclusion on line 14 that 66 people 

622 

ride in their own auto, and in line 15 — A. I beg your pardon, sir. In 
line 14 I came to the conclusion — 

Q. I beg your pardon; yes, you are right. A. Shall I explain? I 
would like to get the record clear, Sir. 

Q. I think I can make it clear. That those people who ride in Charles¬ 
ton Transit have non-bus transportation available to the number of 66; is 
that correct? A. Line 14 shows that of the 135 people represented by line 
13 who were Charleston Transit bus passengers, that 66 of those people 
stated that they own automobiles. 

Q. And then 47, below that, is the number of people that you claim 
on your survey could get other rides in automobiles other than their own ? 

A. With people working on exactly the same shift and living in the same 
residential zone, according to the exhibits of the residential zones. 

Q. And that 15 in number, Item 16, that 15 people may find space, 
according to your survey, on the same shift at Westvaco, that convenient -- 
A. In some zones, or some zone that was further away from Westvaco 
where they would pass through — or adjacent to the residence zone — in 
going to work; I mean, the point being, of that, being that it would be much 
more likely that you could 

623 

get a ride — that there would be no inconvenience involved on the part 
of the person giving the ride, of the automobile driver. 

Q. You say no inconvenience, yet of all these people there are, the 
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total is 135 that do ride Charleston Transit; is that right? A. That’s 
right. 

Q. They must do that for some reason, Mr. Randolph, rather than 
adopt the other means of getting to work which you have listed as possible. 
A. I was speaking of the convenience of the man driving the car, who is 
giving the ride; in other words, I wanted to make it perfectly clear when 
we said convenient zone, we didn’t mean that we were assuming that a 
man would have to go out of his way. In other words, may I refer to the 
exhibit? I mean, I think we ought to get that point. I believe on my illus¬ 
tration, and the testimony will show, that I stated that there were a certain 
number of people in zone 9 who had no other— 

Q. Just a second. Oh, I have it. All right. A. --zone 9, that 
there were no people driving automobiles, they didn’t own automobiles, 
there were no people driving automobiles on their same shift, in zone 9. 

I stated that there were automobiles on the same shift in zone 10. 

Q. Yes. A. Now, I would like to make it perfectly clear that if we 

624 

had been dealing with the Libby-Owens glass plant, which is located at 5-L, 
we would not have said that a person living in zone 9 would get a ride with 
a person living in zone 10, because the person in zone 10 would have to 
go back to zone 9 to pick him up. However, inthe case of Westvaco, zone 
10 obviously goes, has to go, if he goes directly, at least, he has to go 
through zone 9 to get to Westvaco. 

Q. Yes. Well, let’s consider for the moment the convenience of 
the rider, instead of the driver. There are 135 people at Westvaco, ac¬ 
cording to your survey, and if your figures are correct, who, although ac¬ 
cording to Exhibit 10 have other means by which they could get to work, 
yet those 135 people at that time did ride Charleston Transit; is that cor¬ 
rect? A. I would like to make a correction, and say that it is 128 of 
the 135. 

Q. I stand corrected; 128, then. A. Yes. 
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******* 

626 

Q. (By Mr. Witman) To get back to Exhibit Number 10, Mr. Ran¬ 
dolph. A. Yes, sir. 

Q. On the exhibit you have provided other means of transportation 
available to 128 of the 135 people whom you have listed here as starting 
to work for Charleston Transit Company ? A. That is correct, sir. 

Q. My question is, you have assumed that these other means of 
transportation are convenient. If they are as convenient as you have as¬ 
sumed, I would like to know what your explanation is as why they come 
to work by bus by Charleston Transit Company rather than by the means 
you have set out for them as being convenient? A. Well, the convenience 
is a matter of relativity. 

Q. Right. A. I make no claim that this other means of transpor¬ 
tation, in the judgment of the people are involved, are as convenient, but 
I do make a claim that the Charleston Transit service in the case of those 
128 people is not a necessity because there is an alternate means of non 
bus transportation, which I 

627 

maintain is convenient, I do not maintain that in the case of all those in- 
dividualsit would equally convenient but I claim there is no necessity for 

those people to use Charleston Transit service. 

******* 

629 

A. No, sir. As I attempted to explain, I believe when I explained Ex¬ 
hibit Number 11, I had colored in pink the results of those areas that the 
Charleston Transit Company didn’t serve, and pointed out that in the case 
of the Westvaco employees, which that Exhibit referred to, that 23 peo¬ 
ple in 

630 

those areas stated they came to work by bus. 
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Q. I see. A. And because we did not serve those areas, I pre¬ 
sumed that they came to work by some other bus. 

****** * 

666 

R. F. RANDOLPH 

resumed the stand and was examined further and testified as follows: 

EXAMINATION 

Q. (By Trial Examiner Asher) Mr. Randolph, will you pull out 
your copy of Respondent’s Exhibit 14 and place it before you? A. Yes, 
sir. 

Q. Now, I refer you to the last line at the bottomof the page en¬ 
titled "totals". A. Yes, sir. 

Q. In arriving at that figure, were all the figures in the column 
taken into consideration in every instance ? A. No, sir. 

Q. Will you explain? A. I refer to, under area B, the Goodrich 
Chemical Company, a small "a" under column 2 which, referring again 
to the bottom of the page "a" says "Survey conducted by company." 

Q. I understand, what happened in the Goodrich case was that you 
weren’t permitted to make your own survey? 

667 

A. That’s right. 

Q. They made theirs and they turned over to you a report on a 
total of 409 employees, is that correct? A. Yes, sir. 

Q. I arrived at that figure by adding 397 in column 10 and 12 
in Column 11. A. That is correct. 

Q. Those two figures were not included in your total in both columns ? 
A. No, sir. 

Q. Had they been included a total in 10 would have been 13, 230 in¬ 
stead of 12, 833? A. Yes, Your Honor. 

Q. And similarly the total in column 11 instead of 1, 209 would 
have totaled 1, 221 ? A. Yes, sir. 
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Q. Now, since you received the reports from 409 Goodrich em¬ 
ployees, I think we are safe in assuming that there were at least 409 em¬ 
ployees on the payroll of Goodrich as of the date of the survey, a minimum 
of that number ? A. Those figures, Your Honor, were based on a letter 
from the manager of the Goodrich Plant and I think — 

Q. Assuming the letter to have been accurate ? A. Yes, sir. 

Q. The figure 409 should probably appear opposite B. F. Good- 

668 

rich Chemical Company in columns 2, 3 and 4? At least in columns 2 and 
3 as a minimum number. A. I would say without question it would ap¬ 
pear in column 4, Your Honor. 

Q. Well, if 409 were surveyed presumably they had at least — 

A. 409 or something — 

Q. —greater? A. In columns 2 and 3. 

Q. So that your totals in columns 1, 2, and 3 could be increased 
by 409? A. Yes, sir. 

Q. Without doing violence to the accuracy of this report? A. Yes, 

sir. 

Q. Is that correct? A. That’s correct. 

Q. That would mean actually that you have a total of, a minimum 
of 19, 971 employees in these 28 plants? A. Yes, sir. 

Q. As of the time of the survey? A. I would say that was, yes, 

sir. 

TRIAL EXAMINER ASHER: Well, I am only suggesting these fig¬ 
ures because I think that perhaps that might be a more accurate reflection 
in the total column at the bottom. 

THE WITNESS: I think the figures speak for themselves, sir, and 
I mean that’s -- 

669 

TRIAL EXAMINER ASHER: The reason I brought the whole matter 
up was because the totals of columns 10 and 11 should equal the total of 
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column 4. 

THE WITNESS: That’s right. 

Q. (By Trial Examiner Asher) And, what had been done here was, 
in order to get that balance, the figures 397 in columns 10 and 12, in 
column 11, had been omitted from the total ? A. Yes, sir. 

Q. I am just suggesting it might be more accurate to include them. 
A. Yes, sir. 

Q. Do you agree ? A. It would be more accurate, I would think, 
to include that if consideration of the substance of the Exhibit was stopped 
at Column 11. 

Q. Of course that’s going to throw out all your columns 12 through 
19? A. We couldn’t do anything with those columns? 

Q. You couldn’t break them down? A. So, I would say that was a 
fair statement subject to that limitation. 

TRIAL EXAMINER ASHER: Yes, I think that is a fair limitation. 

I just wanted to get that on the record before you cross examine, Mr. Wit- 
man. * * * 

670 

CROSS EXAMINATION 

******* 

Q. (By Mr. Wit man) Could you, for example, Mr. Randolph, give 
me an estimate of the number of buses from your Charleston Transit Com¬ 
pany that would pass, say in either direction, and stop in the area of the 
Westvaco, Barium, Linde Air Products, and Carbon Carbide, say during 
the rush hour, say between six thirty and seven thirty on any week day 
morning? 

******* 


671 

A. Well, six thirty to seven thirty, you start out with four regulars, and 
I would say that there might be as many or probably either three or four 
extras that would be going out from here. The extra buses only would go 
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as far as a place called Spring Hill. Chances are they would be about 
the same in both directions. I would say about eight or nine. 

Q. Going in each direction? A. Going in each direction. ***** 

672 

Q. (By Mr. Witman) Spring Hill is on which side, sir, of those 
plants ? A. Spring Hill is west of the plants. Spring Hill is the com¬ 
munity which you might say is the western end of South Charleston, it is 
not an incorporated area. 

Q. You mentioned a normal run of about 15 minutes each. You 
say extra buses are put on at that time. What is the purpose of those 
extra buses ? A. To take care of the additional loads of people that are 
moving along there. In that case the people originate all the way from 
St. Albans and some of them come to the plant, some of them come into 
Charleston; they come to various places. 

Q. And some of course get off at the plants ? A. Oh, yes, some 
get off at the plants. 

♦ * ♦ * * * $ 

695 

REDIRECT EXAMINATION 

Q. (By Mr. Klostermeyer) Mr. Randolph, on your cross examina- 

696 

tion you were questioned at some length about the existing restrictions in 
favor of your company with respect to certain other bus companies opera¬ 
ting in Charleston. What is the purpose of those restrictions ? A. The 
purpose of those restrictions is, as I understand it, that it is considered 
desirable in the public interest that there shall not be unrestricted com¬ 
petition by a public carrier for the same business in the interests of mak¬ 
ing it possible for the public to be provided with a better service. 

Q. And those restrictions can be lifted when the conditions which 
require them no longer exist? A. On the conditions, those restrictions 
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are set up by, given by the Public Service Commission of West Virginia, 
and that Commission has the right to lift those restrictions the same way 

they have the right to give them. 

******* 

Q. I understand that, but do you have any knowledge, based on 
your experience in the transportation business, as to what the riding 
habits of those who were not surveyed are likely to be ? A. Well, I 
would assume that there’s no reason—people that 

697 

were not— 

* * * * * * 

A. There were two groups of people among the employees of those plants 
from whom we did not receive cards. One was the group who were not 
working. The reason that we didn’t receive those cards was because they 
had no opportunity to turn them in. The other was the group of people 
who, for one reason or another, chose not to fill out a card. I would as¬ 
sume that the people in both of those groups would have, on a pattern 

698 

basis, the same transportation habits as the people that were surveyed. 
There is no, the survey, in my opinion, on the basis of the cards, carried 
no implication that it was for the purpose of selling you an automobile, 
increasing bus service, or anything like that. I don’t see why anybody 
had to lose or gain by filling out a card or by not filling out a card, and 
I don’t think that the transportation habits of people who happen to be on 
vacation, on a pattern basis, are any different from those people who are 
working. I don’t think the transportation habits of people who are, you 
might say lazy so far as doing something that they don’t absolutely have 
to do, are any different from the transportation habits of the people who 
are less lazy and are willing to do what they are asked to do when it in¬ 
volves a very small amount of effort. 

Q. Now, Captain Randolph, you were also questioned about the 
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fact that this survey was made during the dry weather we have had this 
past summer. Does that effect the validity of your survey in your opin¬ 
ion? A. No, only to the extent that if it had been raining I would imagine 
that a few of the people that walked would have probably found some other 
means of transportation. I think that’s a reasonable—that that’s a rea¬ 
sonable assumption on that. 

Q. What I am really getting at, Captain Randolph, is there 

699 

any difference between the transportation needs of industrial workers in 
the summer and the winter ? A. No, there is not any difference as far 
as I would know. I mean the plants, particularly the chemical plants, 
our major industry, it has been testified here and I know from hearsay, 
involve an investment of many millions and millions of dollars and it is 
for a continuous process. A continuous process doesn’t mean summer or 

winter, it means just what it says 24 hours a day, 365 days in a year. 
******* 
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Where a charge ia filed by a labor organization, or an individual or group acting on its 
behalf, a complaint based upon such charge will not bo issued unless the charging 
party and any‘national or international labor organization of which it is an affiliate 
or constituent unit have complied with section 9 (£), (g), and (h) of the National 
Labor Relations Act. 

DO NOT WRITE IN THIS SPACE 

Case No. 

9-CA-623 

Date Filed 

December ]2, 19^2 D.D.D. 

INSTRUCTIONS.—File an original and 4 copies of this charge with the NLRB regional director for thereglon 

In which the alleged unfair labor practice occurred or Is occurring. 

Compliance Status Checked By: 

H.K.J. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

Name of Employer 

CHARLESTON TRANSIT COMPANY 

Number of Workers Employed 

160 


Address of Establishment (Street and number, city, zone, and State) 

l£>0 Central Avenue 
Charleston, West Virginia 


Nature of Employer’s Business (State whether manufacturing, 
mining, construction, transportation, communication, other 
public utility, wholesale or retail trade, service, etc., and 
give principal product or type of service rendered.) 


City and Urban Bus Line 


The above-named employer has engaged In and is engaging ip unfair labor practices within the meaning of section 8 (a), subsections 
(1) and ... 0.1 .of the National Labor Relations Act, and these unfair labor 

(Lbt subsections) 

practices are unfair labor practices affecting commerce within the meaning of the act. 

2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, eto.) 


On or about November 26, 19^2, the above-named Employer, by 
its officers, agents and employees terminated the employment of Harvey w* Harden 
because of his membership and activities in behalf of Amalgamated Association 
of Street Electric Railway and Motor Coach Enployees of America, AFX, a labor 
organization. 

By the acts set forth in the paragraph above and by other acts and 
activities, it, by its officers and agents interfered with, restrained and 
coerced its employees in the exercise of the rights guaranteed by Section 7 
of the Act. 
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3. Full Name of Labor Organization, Including Local Name and Number, or Person Filing Charge 

AMALGAMATED ASSOCIATION OF STREET ELECTRIC RAILWAY AND KOTOR COACH EMPLOYEES OF AMERICA 

_AEL_ 


4. Address (Street and number, city, zone, and State) 

Griswold Building, Detroit 26, Michigan 


Telephone No. 

Woodward 310h5> 


5. Full Name of National or International Labor Organization of Which It Is an Affiliate or Constituent Unit (To be filled in when oharge 
is filed by a labor organization) 

AMERICAN FEDERATION OF LABOR 


6. Address of National or International, if any (Street and number, city, zone, and State) 


Telephone No. 


7. DECLARATION 


I declare that I have read the above charge and that the statements therein are true to the best of my knowledge and belief 


B*. 


the statements therein are true to the 
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December 15, 19^2 

(Date) 


(Signature of represen tawve 

Charles KcGaffrey 
Special Organizer 
..(TitVe'Vfany) 
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(Kr. Clias. McCaffrey - 1836 RiverbW; , TI6'881ft ,,, Par'^"f5‘ch. - Telephone Warwick 87106 


I 

I 


97 





















855 


[ 855 ] 


[G. C. Ex. No. 1-C] 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

NINTH REGION 


In the matter of: ) 

CHARLESTON TRANSIT COMPANY l 

and ) Case No. 9-CA-623 

AMALGAMATED ASSOCIATION OF STREET, ; 

ELECTRIC RAILWAY AND MOTOR COACH ' 

EMPLOYEES OF AMERICA, AFL ' 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 3rd day of August, 1953, at 
10:00 o’clock in the forenoon (EST), in the Council Chamber, City Hall, 
Charleston, West Virginia, 

a hearing will be conducted before a duly designated Trial Examiner of 
the National Labor Relations Board on the allegations set forth in the 
Complaint attached hereto, at which time and place you will have the 
right to appear in person, or otherwise, and give testimony. 

A copy of the Charge upon which the Complaint is based is attached 
hereto. 

You are further notified that, pursuant to section 102. 20 of the 
Board’s Rules and Regulations, you shall file with the undersigned 
Regional Director, acting in this matter as agent of the National Labor 
Relations Board, an original and 4 copies of a verified answer to the 
said Complaint within ten (10) days from the service thereof and that 
unless you do so all of the allegations in the Complaint shall be deemed 
to be admitted to be true and may be so found by the Board. 

IN WITNESS WHEREOF the General Counsel of the National Labor 
Board, on behalf of the Board, has caused this Notice of Hearing to be 
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signed by the Regional Director for the Ninth Region on this 9th day of 
June, 1953. 

/s/ Jack G. Evans, 

Regional Director 

National Labor Relations Board 

Ninth Region 

1200 Ingalls Building, 6 E. Fourth St. 
Cincinnati 2, Ohio. 

856 

COMPLAINT 

It having been charged by Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of America, AFL, herein¬ 
after sometimes referred to as the Union, that Charleston Transit Com¬ 
pany, hereinafter sometimes referred to as Respondent, has engaged in 
and is engaging in unfair labor practices affecting commerce as defined 
in the National Labor Relations Act (61 Stat. 136), as amended (29 USC 
Supp. 5, Section 141, et seq.), hereinafter referred to as the Act, the 
General Counsel of the National Labor Relations Board, hereinafter 
sometimes referred to as the Board, on behalf of the Board, by the 
Regional Director for the Ninth Region of the Board, designated by the 
Board T s Rules and Regulations, Series 6, as amended, Sec. 102.15, 
hereby issues this Complaint and alleges as follows: 

1. Respondent is and has been at all times material hereto, a 
corporation, incorporated in the State of West Virginia, with its principal 
office located in Charleston, West Virginia. The Respondent is engaged 
in the operation of bus routes in and around the city of Charleston, West 
Virginia, including, but not limited to, servicing of St. Albans, Dunbar 
and Montgomery, West Virginia. The Respondent operates under a 
certificate of Convenience and Necessity from the Public Service Com¬ 
mission of West Virginia and services several large plants including, 
but not limited to, Union Carbide and Carbon in South Charleston. 
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2. Respondent is engaged in commerce within the meaning of 
Section 2 (6) and (7) of the Act. 

857 

3. The Union is a labor organization within the meaning of Section 
2 (5) of the Act. 

4. The Respondent, commencing on or about July 15, 1952, and at 
all times thereafter, acting by and through its officers, agents and 
representatives, interfered with, restrained and coerced and is now in¬ 
terfering with, restraining and coercing its employees in the exercise of 
their right to self-organization, to form, join or assist labor organiza¬ 
tions, to bargain collectively through representatives of their own choos¬ 
ing, and to engage in other concerted activities for the purpose of collec¬ 
tive bargaining or other mutual aid or protection. Such acts by Respondent 
include, but are not limited to, the following: 

(a) Interrogating its employees concerning their and other 
individual employees’ membership in, sympathy for and 
activities in behalf of the Union; 

(b) Soliciting its employees to withdraw their membership in 
and to cease their activities on behalf of the Union; 

(c) Threatening economic reprisals against its employees if 
they did not renounce their membership in and cease 
their activities on behalf of the Union; 

(d) Advising and informing employees it was aware of their 
membership in, sympathy for, affiliation with, and ac¬ 
tivity on behalf of the Union. 

5. By the acts and conduct described in paragraph 4 above, Re¬ 
spondent engaged in and is engaging in unfair labor practices as defined 
in Section 8 (a) (1) of the Act. 

6. The acts and conduct of the Respondent described in paragraph 
4 above, occurring in connection with its operations described in para- 
grph 1 above, have a close, intimate and substantial relationship to trade, 
traffic and commerce among the States of the United States and tend to 
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lead to labor disputes burdening and obstructing commerce and the free 
flow of commerce. 

7. The acts and conduct described above constitute unfair labor 
practices as defined in Section 8, Subsections (a) (1) and Section 2, 
Subsections (6) and (7) of the Act. 

858 

WHEREFORE, the General Counsel of the National Labor Relations 

Board, on behalf of the Board, by the Regional Director for the Ninth 

Region of the Board, issues this Complaint against Charleston Transit 

Company, the Respondent herein. 

Dated at Cincinnati, Ohio, this 9th day of June, 1953. 

/s/ Jack G. Evans, Regional Director, 
Ninth Region, National Labor Relations 
Board * * * 
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or constituent unit havo complied with section 9 (f), (g), and (h) of tho National 
Labor Relations Act. 

DO NOT WRITE IN THIS SPACE 

Case No. 

9-CA-623 

Date Filed , 

June 10, 1953 D*D.D. 

INSTRUCTIONS.—File an original and 4 copies of this charge with the NLRB regional director for the region 

In which the alleged unfair labor practice occurred or Is occurring. 

Compliance Status Checked By: 

H *K*J* 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

Name of Employed 

CHARLESTON TRANSIT COMPANY 

Number of Workers Employed 

160 

Address of Establishment (Street and number, city, zone, and State) 
1550 Central Avenue 

Charleston, Itfest Virginia 

Nature of Employer’s Business ( State whether manufacturing, 
mining, construction, transportation, communication, other 
public utility, wholesale or retail trade, service, etc., and 
give principal product or type of service rendered.) 

City and Urban Bus Line 

The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8 (a), subsections 

(List subsections) 

practices are unfair labor practices affecting commerce within tho meaning of the act. 


2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


On and after July 15, 1952, the above-named Employer, by 
its officers, agents and employees interrogated its employees and 
threatened them with economic reprisal for any membership in or 
activities in behalf of the Amalgamated Association of Street 
Electric Railway and Motor Coach Snployees of America, AFL, a 
labor organization and by other acts, it interfered with, restrained 
and coerced its employees in the exercise of the rights guaranteed 
by Section 7 of the Act* 


Case No 


OFFICIAL EXHIBIT N 



AMALGAMATED ASSOCIATION OF STREET ELECTRIC RAILWAY AND MOTOR COACH EMPLOYEES OF AMERICA,AFL 


•I. Address (Street and number, city, zone, and State) 

Griswold Building, Detroit 26, Michigan 


Telephone No. 

Woodward 310U5 


5. Full Name of National or International Labor Organization of Which It Is an Affiliate or Constituent Unit (To be filled in when charge 
is filed by a labor organization) 

AMERICAN FEDERATION OF LABOR 


f. Address of National or International, if any (Street and number, city, zone, and State) 


Telephone No. 


___ 7. DECLARATION _ 

I declare that I have read the above charge'and th ^t^^ ^^^t^^erei n^n ; true to the b ^^ ^m^^ n^vlcd^g e and belief. 

y / 7 - • "cfllg-n&ture of representative <x~jj£nifo]ing pbsSe} 

/ / /7 /£"2 Charles McGaffrey ' // 

b / $ /&0 Sjecial Organizer v 

Rbitej'.. —u 

WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. & CODE, TITLE 16, SECTION 60) 

- GPO IJ.444J* 

(Mr. Chas. McGaffrey - 1836 Riverbank, Lincoln Park, Mich* - Telephone Warwick 87b36) 
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[G. C. Ex. No. 1-L] 

ANSWER OF RESPONDENT CHARLESTON TRANSIT 

COMPANY 

The respondent, Charleston Transit Company, a corporation, for 
answer to the complaint heretofore issued against it in the above styled 
proceeding answers and says: 

1. Respondent admits the allegation of paragraph (1) of the com¬ 
plaint that it is and has been at all times material hereto, a corporation, 
incorporated in the State of West Virginia, with its principal office lo¬ 
cated in Charleston, West Virginia, and the allegation of paragraph (1) 
of the complaint, that it is engaged in the operation of bus routes in and 
around the City of Charleston, West Virginia. Respondent denies the 
allegation of paragraph (1) of the complaint, that it is engaged in the 
operation of bus routes "including, but not limited to, servicing St. Albans, 
Dunbar and Montgomery, West Virginia, " and for answer to said allega¬ 
tion says that it operates busses into a terminal in St. Albans, over 
certain streets in the City of Dunbar, West Virginia, and to a terminal 
in the City of Montgomery, West Virginia. Respondent denies the 
allegation of paragraph (1) of the 

872 

complaint that it operates under a certificate of convenience and necessity 
from the Public Service Commission of West Virginia, and for answer 
to said allegation says that it operates under a number of certificates of 
convenience and necessity issued by the Public Service Commission of 
West Virginia. Respondent denies the allegation of paragraph (1) of the 
complaint that it "services several large plants, including but not limited 
to, Union Carbide and Carbon of South Charleston," and for answer to 
said allegation says that it operates busses over certain streets on which 
certain plants including Carbide and Carbon Chemicals Corporation in 
South Charleston, have certain entrances. 
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2. Respondent denies the allegations of paragraph (2) of the 
complaint. 

3. Respondent has no knowledge with respect to the allegations of 
paragraph (3) of the complaint. 

4. Respondent denies the allegations of paragraph (4) of the 
complaint. 

5. Respondent denies the allegations of paragraph (5) of the 
complaint. 

6. Respondent denies the allegations of paragraph (6) of the 
complaint. 

7. Respondent denies the allegations of paragraph (7) of the 
complaint. 

CHARLESTON TRANSIT COMPANY 
By Counsel 

/s/ Spilman, Thomas, Battle & KLostermeyer 
Kanawha Banking and Trust Company 
Charleston, West Virginia 
Dated: July 13, 1953 

873 

STATE OF WEST VIRGINIA 
COUNTY OF KANAWHA, TO WIT: 

R. F. RANDOLPH, Executive Vice-President of Respondent, 
Charleston Transit Company, a corporation, being first duly sworn, 
says that he has read the foregoing answer, and that he knows the 
contents thereof; and that the facts and allegations contained therein 
are true, except such as are therein stated upon information and belief, 
and that as to such allegations he believes them to be true. 

/s/ R. F. Randolph 

Taken, subscribed and sworn to before the undersigned authority 
this 13th day of July, 1953. 

/s/ Kenneth Britton 

Notary Public in and for Kanawha County, 

West Virginia 
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[G. C. Ex. No. 1-M] 

RESPONDENT’S MOTION TO DISMISS 

Comes the respondent, Charleston Transit Company, a coiporation, 
and moves to dismiss the complaint heretofore filed herein, upon the 
following grounds: 

1. There is no question involved in this proceeding affecting com¬ 
merce within the meaning of the National Labor Relations Act. (61 Stat. 
136) as amended (29 U. S. C. Supp. 5, Section 141 et seq.). 

2. The operations of respondent, Charleston Transit Company, 
are wholly intrastate, and such operations, if stopped or suspended, 
would not burden or obstruct commerce among the several States or the 
free flow of commerce among the several States, or lead, or tend to 
lead, to a labor dispute burdening or obstructing such commerce or the 
free flow of such commerce. 

875 

3. The operations of respondent, Charleston Transit Company, 
are wholly intrastate and do not have any direct or substantial effect, 
economic or otherwise, upon commerce within the purview of the 
Commerce Clause of Sec. 8, Art. 1, of the Constitution of the United 
States. 

CHARLESTON TRANSIT COMPANY 
By Counsel 

/s/Spilman, Thomas, Battle & KLostermeyer 
Kanawha Banking and Trust Company 
Charleston, West Virginia 
Dated: July 13, 1953 
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[G. C. Ex. No. 2] 

[ Stamped: 

M Rec’d Sep 4, 1953, N. L. R. B. 

Ninth Region, Cincinnati] 

STIPULATION 

It is Hereby Stipulated and Agreed by and between Respondent Charles¬ 
ton Transit Company, by its attorney, Howard R. Klostermeyer, and Coun¬ 
sel for the General Counsel, that the following stipulated facts may be ad¬ 
mitted in evidence, in lieu of other testimony or documentary evidence, 
subject, however, to the general objection on the part of either party as 
to competency, materiality, and relevancy. 

1. It is agreed that in the year, 1951, the Respondent owned a mini¬ 
mum of 94 buses, of which 93 were licensed and available for service; and 
a maximum of 102 buses, of which 95 were licensed and available for serv¬ 
ice. It is agreed that in the year, 1952, the Respondent owned a minimum 
of 102 buses, of which 90 were licensed and available for service; and a 
maximum of 109 buses, of which 94 were licensed and available for service. 
It is also agreed that in the year, 1953, the Respondent owned a minimum 

of 99 buses, of which 90 were licensed and available for service; and a max¬ 
imum of 102 buses, of which 91 were licensed and available for service. 

2. It is agreed that Charleston Transit Company operates the follow¬ 
ing routes, which serve the respective cities, towns and communities listed: 


Name of Route 

896 

Route No. 

Cities, Towns and Communities 

Crescent Road 

1 

City of Charleston 

Edgewood - Piedmont 

2 

City of Charleston 

Virginia Street 

3 

City of Charleston 

South Hills 

4 

City of Charleston 

South Ruffner 

5 

City of Charleston 

West Charleston 

6 

City of Charleston 

Stockton Street 

7 

City of Charleston 
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Name oi Route Route No . Cities, Towns and Communities 

Montrose (So. Charleston) 8 City of South Charleston 

Jefferson Park-Vandalia 9 Charleston & South Charleston 

via Vandalia 

Beech Avenue 10 City of Charleston 

Garrison Avenue 11 City of Charleston 

Wertz Avenue 12 City of Charleston 

Lick Branch 13 City of Charleston 

Cabin Creek-St. Albans 14 St. Albans, Spring Hill, So. 

Charleston, Charleston, Mar- 
met, Chesapeake, Cabin Creek 
Junction 

Dunbar - Nitro 15 Charleston, Dunbar, Institute, 

Nitro 

Cabin Creek - Montgomery - 

Decota 16 Montgomery, East Bank, Cabin 

Creek Junction, Eskdale, 
Leewood, Decota-Kayford 

3. It is agreed that Respondent Charleston Transit Company does not 
serve directly any industrial concern or plant by making scheduled regular 
or occasional special trips to or from such plants or buildings. 

4. It is agreed that Charleston Transit Company does operate regu¬ 
lar scheduled service during certain hours by bus stops located within six 
blocks of the following plants: 

Name Address 

1. Pure Oil Co. (Refinery Office) Cabin Creek, W. Va. 

2. Ohio - Apex Div., Food Machinery 

& Chemical Corp. Nitro, W. Va. 

3. Owens-Illinois Glass Company Charleston, W. Va. 

4. Barium Reduction Corp. So. Charleston, W. Va. 

5. United States Steel Corporation So. Charleston, W. Va. 

897 

6. Gravely Motor Plow & Cultivator 

Co. Dunbar, W. Va. 
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Name Address 

7. Libbey-Owens-Ford Glass Com¬ 

pany Charleston, W. Va. 

8. Trojan Steel Company Charleston, W. Va. 

9. B. F. Goodrich Chemical Company Institute, W. Va. 

10. Monsanto Chemical Company Nitro, W. Va. 

11. Linde Air Products Company So. Charleston, W. Va. 

12. Charleston Milling Company Charleston, W. Va. 

13. Owens-Libbey-Owens Gas Dept. Charleston, W. Va. 

14. Kanawha Manufacturing Company Charleston, W. Va. 

15. McJunkin Corporation Charleston, W. Va. 

16. Westvaco Chemical Div. Food 

Machinery & Chemical Corporation So. Charleston, W. Va. 

17. West Virginia Steel Corporation Charleston, W. Va. 

18. American Viscose Corporation Nitro, W. Va. 

19. True Temper Corp. - Kelly Works Charleston, W. Va. 

20. Dunbar Glass Company Dunbar, W. Va. 

21. Evans Lead Corporation Charleston, W. Va. 

22. Fletcher Enamel Company Dunbar, W. Va. 

23. Carbide & Carbon Chemicals Company So. Charleston, W. Va. 

24. Carbide & Carbon Chemicals Company Institute, W. Va. 

It is agreed that each of the above listed corporations with the ex¬ 
ception of Pure Oil Company (Refinery Office), Cabin Creek, West Virgin¬ 
ia; Trojan Steel Company, Charleston, West Virginia; Linde Air Products 
Company, South Charleston, West Virginia; Charleston Milling Company, 
Charleston, West Virginia; Owens-Libbey-Owens Gas Department, Charles¬ 
ton, West Virginia; Kanawha Manufacturing Company, Charleston, West 
Virginia; and West Virginia Steel Corporation, Charleston, West Virginia; 
annually ship goods and materials valued in excess of $100, 000. 00 from 
West Virginia to points outside the State of West Virginia. 

5. It is agreed that Respondent Charleston Transit Company pur¬ 
chased in 1951 buses priced at $161, 012. 00 and parts priced at $46, 297. 58 
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from the General Motors Truck & Coach Company, Pontiac, 

898 

Michigan; in 1952, purchased buses priced at $140, 535. 50 and parts priced 
at $23, 005. 78 from General Motors Truck & Coach Company, Pontiac, 
Michigan; and during the first five months of 1953, purchased no buses 
from any manufacturers but did purchase parts priced at $10, 682. 35 from 
the General Motors Truck & Coach Company, Pontiac, Michigan. 

It is also agreed that Respondent purchased, in 1951, buses priced 
at $37, 758. 84 and parts priced at $2, 292. 91 from A. C. F. Brill Motor Co., 
Philadelphia, Pennsylvania; in 1952, purchased parts priced at $867. 91 
from A. C. F. Brill Motor Co., Philadelphia, Pennsylvania; and during the 
first five months of 1953, purchased parts priced at $873. 63 from A. C. F. 
Brill Motor Co., Philadelphia, Pennsylvania. 

6. It is agreed that during 1951, 1952, and during the first eight 
months of 1953 all bus tires and tubes used by Charleston Transit Com¬ 
pany were supplied by B. F. Goodrich Co., Akron, Ohio, under the terms 
of a service contract to be exhibited at the hearing. 

7. It is agreed that during the year 1951, 1952, and 1953, Respon¬ 
dent obtained all of its gasoline and diesel fuel from Esso Standard Oil 
Company, Charleston, West Virginia. It is agreed that the following 
amounts were paid for gasoline and diesel fuel used in the years indicated: 

Year Gasoline Diesel Fuel 

1951 $14,067.27 $84,410.12 

1952 7,928.66 87,348.05 

First 5 months of 1953 2, 948. 75 36, 471. 82 

******* 

8. It is agreed that during 1951, 1952, and 1953, Respondent ob¬ 
tained oil, grease, and all lubricants from the Texas Company, Charles¬ 
ton, West Virginia, and that since June, 1951, the Texas Company 

899 

has shipped motor oil to Respondent in tank car quantities from Norfolk, 
Virginia. It is agreed that grease is delivered to Respondent from the 
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storage facilities of the Texas Company in Spring Hill, West Virginia. Re¬ 
spondent paid the following amounts for lubricants used during the years 


indicated: 




Year 



Lubricants 

1951 



$5, 783. 86 

1952 



4, 310. 45 

First 5 months of 1953 



1,713. 51 

* * 

* 

* 

* 


9. It is agreed that Respondent serves by its bus lines a total 
population of approximately 125, 000 people. 

10. It is agreed that Respondent’s passenger revenues in 1951 amount¬ 
ed to $1, 693, 454. 41; in 1952 passenger revenues amounted to$l, 779, 885. 22; 
and passenger revenues amounted to $697, 873. 29 during the first five months 
of 1953. 

11. It is agreed that 4, 230,287 miles were operated during 1951; 

4,104, 476 miles were operated during 1952; and 1, 604, 998 miles were op¬ 
erated during the first five months of 1953. 

12. It is agreed that Respondent carried a total of 17, 516, 912 pas¬ 
sengers during 1951; 16, 013, 792 passengers during 1952; and 6, 367, 631 
passengers during the first five months of 1953. 

13. It is agreed that Respondent Charleston Transit Company has 
never sent any of its vehicles beyond the State line of West Virginia. 

(Signed) Howard R. Klostermeyer 
Attorney for Respondent, 
Charleston Transit Company 

(Signed) William P. Witman 

Counsel for General Counsel 

(Signed) A. Bruce Campbell, Repre¬ 
sentative 

American Federation of Labor 
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[G. C. Ex. No. 6] 

CHARLESTON TRANSIT COMPANY 
LIST OF BUS ROUTES, SHOWING ONE-WAY MILEAGE 

Name of Route One-Way Mileage 


Crescent Road 2. 70 

Edgewood - Piedmont 4. 825 

Virginia Street 1.725 

South Hills 3. 275 

South Ruffner 3. 30 

West Charleston 5. 00 

Stockton Street 3. 40 

Montrose (South Charleston) 4.15 

Jefferson Park - Vandalia 6. 725 

Beech Avenue 2. 80 

Garrison Avenue 3. 725 

Wertz Avenue 3. 75 

Lick Branch - Fort Hill 5. 00 

Cabin Creek - St. Albans 29. 45 

Dunbar - Nitro 17.15 

Cabin Creek - Montgomery - Decota 31. 85 
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1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

14. 

15 . 

16. 

17. 

18. 

19. 

20 . 

21 . 

22 . 

23. 
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LIST OF INDUSTRIAL PLANTS NEAR LINES 

OF C. T. CO. 


Name 

Location 

American Viscose Corp. 

Nitro, W. Va. 

Ohio-Apex Div. of Food, Machinery & 
Chemical Corp. 

Nitro, W. Va. 

Monsanto Chemical Co. 

Nitro, W. Va. 

Nitro Pencil Co. 

Nitro, W. Va. 

B. F. Goodrich Chemical Co. 

Institute, W. Va. 

Carbide & Carbon Chemical Co. 

Institute, W. Va. 

Gravely Motor Plow & Cultivator Co. 

Dunbar, W. Va. 

Dunbar Glass Co. 

Dunbar, W. Va. 

Fletcher Enamel Co. 

Dunbar, W. Va. 

U. S. Steel Corp. 

S. Charleston, W. Va. 

Westvaco Chemical Div. of Food, Ma¬ 
chinery & Chemical Corp. 

S. Charleston, W. Va. 

Carbide & Carbon Chemical Co. 

S. Charleston, W. Va. 

Barium Reduction Co. 

S. Charleston, W. Va. 

Linde Air Products Co., Acetylene 
Plant 

S. Charleston, W. Va. 

Linde Air Products Co., Oxygen 

Plant 

S. Charleston, W. Va. 

Trojan Steel Co. 

Charleston, W. Va. 

Evans Lead Co. 

Charleston, W. Va. 

Kanawha Block Co. 

Charleston, W. Va. 

True Temper Corp. -Kelly Works 

Charleston, W. Va. 

West Virginia Steel Corp. 

Charleston, W. Va. 

McJunkin Corp. 

Charleston, W. Va. 

Kanawha Mfg. Co. 

Charleston, W. Va. 

Charleston Milling Co. 

Charleston, W. Va. 
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Key No . 

24. 

25. 

26. 

27. 

28. 


Name 

Libby-Owens-Ford Glass Co. 

Owens-Illinois Glass Co. 

Owens-Libby-Owens Gas Dept. 

Owens-Libby-Owens Gas Dept, 
line Plant 

Pure Oil Co. - Refinery 


Location 

Charleston, W. Va. 
Charleston, W. Va. 
Ofc. Charleston, W. Va. 
Gaso- 

South Malden, W. Va. 
Cabin Creek, W. Va. 


Respondent Exhibit No. 10 
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TRANSPORTATION SURVEY 
WESTVACO CHEMICAL DIVISION 


Item No. 

1. Westvaco Chemical Division 


2. Obtained From Plant Management—.-Total Number of Employees 


3. " " " .Number of Employees Working on Day of 

Survey . 

4. " " ” ” -Number of Employees Surveyed (No. of 

Cards) . 


5. By Dividing #3 by #4 .Survey Multiplication Factor . 


1.421 


1 , 200 

965 

1,245 


6. By Sorting Cards 


Mode of Transportation - - In Own Auto 


463 


7. 




♦♦ 


- - In Other Auto 


245 


8 . 


•• 


On Foot 


98 


9. 


Other Means 


1 


10. " By Addition of 6. 7, 8 & 9 

11.. ” By Sorting Cards 


- - Total Non-Bus 

- - By Bus . 


807 

158 


12. " By Separating Bus Passengers .-Bus Passengers -- Other Bus Lines . 23 

F rom Zones Not Served By 
Charleston Transit 


13. 


Bus Passengers 


Charleston Transit 135 


By Separating Bus Passengers 
From Zones Served By 
Charleston Transit 
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Ite m No . 


14. 

15. 


16. 


17. 

18. 


19. 


By Checking Auto Ownership-Non-Bus Transp. Avail. - -In Own Auto 

of Bus Passengers To Charleston Transit Pass. 


By Checking Availability of Space- - ” 
in Auto d Fellow Worker on Same 
Shift in Same Residential Zone 


" - In Other Auto 
in Same Residen¬ 
tial Zone 


By Checking Availability of Space--" 
in Auto of Fellow Worker on Same 
Shift in a Convenient Residential 
Zone 


In Other Auto In . 
Convenient Resi¬ 
dential Zone 


By Comparing Residence Zone." " " ”- On Foot 

With Plant Location 

Information on Card Complete.” ” ” ”- None Conven- 

Non-Auto Owner and Transportation iently Available 

Not Available By per #15 or #16 or 17 

Because Card Not Complete As to-- " " " Unclassified 

Hours of Work, If Non-Auto Owner Due to Hours 

Could Not Try Method of #15 or 16 Not Stated 

a nd Zone too Far to Walk 


66 

47 


15 


0 

7 


0 


Respondent Exhibit No. 13 
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COMPARISON OF RESULTS OF SURVEY WEST- 
VACO AND SURVEY TOTALS 

Survey Totals Westvaco 


MODE OF TRANSPORTATION 

Number 

Percent 

Number 

Percent 

In Own Auto 

7,467 

53.2 

463 

48.0 

In Other’s Auto 

4,197 

29. 9 

245 

25.4 

On Foot 

1,144 

8.1 

98 

10.2 

Other Means 

25 

0.2 

1 

- 

Sub-Total Non-Bus 

12, 833 

91.4 

807 

83. 6 

Charleston Transit Bus 

1,033 

7.3 

135 

14.0 

’’Other” Bus Lines 

176 

1. 3 

23 

2.4 

Sub-Total Bus 

1,209 

8.6 

158 

16.4 

Grand Total 

14, 042 

100.0 

965 

100.0 
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CHARLESTON EOU3TRIAL. TiiAN TATION SURVEY 

MlDSS OF TRANSPORT AT ION 
JULY 1953 


( 1 ) 


(2) (3) (A) (5) (6) (7) (3) (9) 
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Ami 

American Viscose Corp. 

1,230 

1,150 

935 

1.230 

440 

375 

69 

Ohio Apex Division - Food, 
Machinery i Chemical Corp. 

333 

300 

271 

1.107 

133 

193 

10 

Monsanto Chemical Company 

790 

606 

533 

1.126 

296 

214 

5 

Nitro Pencil Company 

27 

27 

25 

1.030 

10 

8 

1 

Ar*« 3 

B. F. Goodrich Chenlcal Co. 
Carbon £c Carbide Chemical Co. 

(a) 

1,767 

1,650 

1,471 

1.122 

133 

372 

259 

595 

0 

Gravely Motor Plow A 

Cultivator Company 

290 

275 

217 

1.267 

103 

60 

45 

Dunbar Glass Company 

175 

175 

94 

1.362 

31 

15 

34 

Fletcher Znamel Company 

430 

443 

292 

1.517 

76 

50 

93 

Ar?«. ? 

U. 3. Steel Corporation 

453 

333 

333 

1.000 

204 

196 

30 

AreeO 

lestvaco Chemical Division - 
xxi, Machinery U Chemical 

1,421 

1,200 

965 

1.245 

463 

245 

93 

s. -.-bon & Carbide Chemical Co. 

7,500 

' 7,000 

6,006 

1.165 

3,34^ 

1,721 

4a 

3ariun Reduction Company 

355 

275 

169 

1.627 

95 

20 

Li 

Linde Air Products Company - 
Acetylene Plant 

10 



1.000 

/ 

♦ a 

2 

2 

Linde Air Products Company - 
Oxygen Plant 

16 

15 

15 

1.000 

5 

5 

0 

Area F 

Trojan Steel Company 

53 

51 

43 

1.063 

33 

io 

1 

Ivans Lead Company 

77 

77 

75 

1.027 

51 

11 

5 

Kanawha slock Company 

114 

114 

119 

1.036 

6? 

31 

5 

Area 3 

True Temper Corporation 

524 

570 

461 

1.236 

173 

144 

110 

in&J 

'Jest Virginia Steel Company 

121 

104 

104 

1.009 

73 

17 

0 

MeJunkin Corporation 

175 

165 

133 

1.195 

96 

23 

14 

Kanawha .’lanufacturing Company 

170 

150 

145 

1.034 

91 

34 

9 

Charleston Milling Company 

53 

52 

52 

1.000 

1? 


19 

Area I 

Libbey - Owens - Ford Glass Co. 

1,847 

1,533 

1,179 

1.304 

571 


139 

Owens - Illinois Glass Co. 

1,245 

900 

169 

5.325 

91 

26 

IT 

Owens, Libbey - Owens Cas 
Department Office 

27 

27 

26 

1.033 

1- 

• 

O 

Area J 

Owens, Libbey - wuens Gas 
Department Plant 

14 

14 

13 

1.077 

11 

0 

1 


ArgcK 

Purs Oil Company 


Z9 _112 


_16 _9 


Totals 


19,562 17,402 U,042 1.239 7,467 4,197 1,144 25 


(a) Survey conducted by company. Detailed data not available, above data not included in totals 


cirean ■•i&'noJ ^ (vno io o^h c rnoooo cor-> o *.aO 


(10) (11) (12) (13) (14) (15) 


(16) (17) (18) 


(19) 



Typo of Non-Lus Transportation Available 
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Charleston Industrial Transportation Survey 
Modes of Transportation 
Industrial Workers 

Charleston and Kanawha County, West Virginia 

July 1953 


Mode of Transportation 

Number 

Percent 

In Own Auto 

7, 467 

53.2% 

In Other’s Auto 

4,197 

29.9 

On Foot 

1,144 

8.1 

’’Other” Means 

25 

0.2 


Total Non-Bus 12,833 91.4% 


Charleston Transit Bus 

1,033 


7.3 


’’Other” Bus Lines 

176 


1.3 


Total Bus 


1,209 


8.6 

Grand Total 


14,042 


100. 0% 


Respondent Exhibit No. 16 
919 

Charleston Industrial Transportation Survey 
Non-Bus Transportation Facilities 
Available to Charleston Transit Bus Passengers 
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Mode of Transportation 


Per Cent of 

Number Total Surveyed 


In Own Auto 397 2.8% 

In Other’s Auto in Same 

Residence Zone 383 2.7 

In Other 1 s Auto in Convenient 

Residence Zone 141 1.0 

On Foot 17 0.1 

None Conveniently Available 74 0.6 

Unclassified Due to Hours Not Stated 21 0.1 

Total 1,033 7.3% 


Respondent’s Exhibit No. 18 
920 


Passengers on Board 
Charleston Transit Buses 


Time 


Monday, August 31, 1953 
No. of Passengers 


5:00 AM 

16 

6:00 

225 

7:00 

728 

8:00 

985 

9:00 

727 

10:00 

611 

11:00 

734 

12:00 NOON 

782 

1:00 PM 

796 

2:00 

807 

3:00 

766 

4:00 

887 


Tuesday, September 1, 1953 
No. of Passengers 

20 

183 

757 

1,092 

794 

681 

678 

864 

810 

749 

740 

856 
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Time 


Monday, August 31, 1953 
No. of Passengers 

Tuesday, September 1, 1953 
No. of Passengers 

5:00 


1, 534 

1, 563 

6:00 


699 

585 

7:00 


743 

406 

8:00 


473 

250 

9:00 


603 

262 

10:00 


349 

239 

11:00 


252 

235 

12:00 

M. 

112 

71 

1:00 

AM 

8 

6 


Respondent Exhibit No. 20 
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Charleston Chamber of Commerce 
Business Indices 


Item 

1946 

1952 < 

% Change 

Car Loadings - Inbound 

83,134 

93,306 

-f Xij% 

- Outbound 

73,421 

93, 668 

28% 

Coal Production 

16, 790,235 

18, 588,953 

10% 

Postal Receipts 

$1,237, 518. 07 

$2,139,189. 50 

73% 

Bank Clearings 

262, 751,453. 00 

551,421,240. 00 

110% 

Bank Debits $1,293,195,000. 2, 

091,748, 360.00 

62% 

Elec. Consumption KWH 

918,226,045 1, 

541,482, 577 

68% 

Wages 

$159, 947,135. 07 

269, 435, 369. 26 

69% 

Avg. Employees 

64,366 

86, 741 

35% 

Cons. Sales Tax 

3,035, 507. 71 

4,689, 574.17 

61% 

C. T. Co. Pass. 

23, 362,031 

16,013, 792 

31% dec. 
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Resp. Ex. 17 
R.Pg. 993 
JA 103 


NUMBER OF AUTOMOBILE SEATS 
IN RELATION TO 

PASSENGERS OF CHARLESTON TRANSIT CO. 
AVERAGE OF THREE DAYS 

SOUTH SIDE BRI DOE 
August 12, IS snd 19, 1953 


IHBOUHD, 7:30 A.N. - 9:30 A. M, 

10,000 — 



OUTBOUND 9:00 P.M. - 9:00 P.N. 


7,387 



Autos Bus 

Pssssngsrs 


KANAWHA CITY BRfDOE 
August 7, 10 snd II, 1953 


10,000 



7,959 



Autos Bus Autos Bus 

Passengers Passengers 

























































PASSENGERS NO. OF SEATS OR PASSENGERS 



Passengers 


Passengers 


PATRICK STREET BRIDGE 
August 18, 19 and 29, 1953 


9,661 



Occupied 


Autos 


Bus 

Passengers 



Autos 


Bus 

Passengers 









































































Midnight 











































































































































[ 996 ] 


Respondent Exhibit No. 21 
996 

Federal Reserve Bank of Richmond 
Richmond 13, Virginia 
August 31, 1953 

Mr. Howard R. Klostermeyer, 

Spilman, Thomas & Battle, 

Kanawha Banking & Trust Company Bldg , 

Charleston 21, West Virginia 

Dear Mr. Klostermeyer: 

Mr. Wayne is out of town and for that reason I am replying to 
your letter of August 25. 

In order to answer your question I asked the manager of our 
Transit Department to compute the amount of cash letter sendings from 
our bank, including the Baltimore Branch, to the banks in Charleston, 
West Virginia. The computation covered a period of one month, July 16 
to August 15, inclusive. The total amount of checks forwarded to the 
Charleston banks during this period was $56, 876, 283. We have no sta¬ 
tistics showing the total volume of purchases of goods and merchandise 
made by West Virginians in other states and we do not know of any means 
of gathering such figures which would be valid. 

Yours very truly, 

/s/ N. L. Armistead, 

Vice President 


in 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


CHARLESTON TRANSIT COMPANY 

and Case No. 9-CA-623 

AMALGAMATED ASSOCIATION OF STREET, 

ELECTRIC RAILWAY AND MOTOR COACH 
EMPLOYEES OF AMERICA, AFL 

William P. Witman, Esq. , and Morgan C. Stanford, Esq. , 
for the General Counsel. 

Mr. A. Bruce Campbell, of Charleston, W. Va., 
for the Charging Party. 

Howard R. Klostermeyer, Esq ., (Spilman, Thomas, Battle and 
Klostermeyer ) 

of Charleston, W. Va., for the Respondent. 

Before: Sydney S. Asher, Jr. , Trial Examiner 

INTERMEDIATE REPORT 

This proceeding involves allegations that Charleston Transit Com¬ 
pany, Charleston, West Virginia, herein called the Respondent, inter¬ 
fered with, restrained, and coerced its employees in certain specified 
respects since about July 15, 1952, in violation of Section 8 (a) (1) of the 
National Labor Relations Act, as amended (61 Stat. 136), herein caUed 
the Act. After the issuance of a complaint by the General Counsel, 
the Respondent filed an answer denying the Board’s jurisdiction and 
denying the commission of any unfair labor practices. The Respondent 
also filed a motion to dismiss the complaint on the ground that its 
operations are wholly intrastate, and a motion for a more particular 
statement. Trial Examiner Eugene E. Dixon denied the motion to dis¬ 
miss and granted the motion for a more particular statement in part. 
Thereafter, Trial Examiner Henry Sahm denied the Respondent’s second 


3 ' Foomote on next. page. 
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motion for a more particular statement. A hearing was held before the 

undersigned Trial Examiner from September 14, to 17, 1953, inclusive, 

at Charleston, West Virginia. All parties were represented and par- 

27 

ticipated fully in the hearing. - The respondent and the General Coun¬ 
sel filed briefs, which have been duly considered. After the close of 
the hearing, an order was issued correcting the transcript in certain re¬ 
spects. — 

Upon the entire record in this case, including a stipulation of the 
parties regarding the Respondent’s operations, and from my observation 
of the witnesses, I make the following: 

FINDINGS OF FACT 

1. The Respondent is a West Virginia corporation, with its princi¬ 
pal office in Charleston, West Virginia. It is engaged in the operation of 
passenger busses in and around the City of Charleston, West Virginia, as 
a common carrier, by virture of a number of certificates of convenience 
and necessity issued by the Public Service Commission of West Virginia, 
and a franchise from the City of Charleston. It is entitled to pick up and 
discharge passengers anywhere along its routes without restriction. 

2. The City of Charleston had a population of 73, 501 in 1950. In 
the same year, the population of Kanawha County, in which Charleston is 

1/ The designation General Counsel is intended to include the General 
Counsel of the National Labor Relations Board and his representa¬ 
tives at the hearing. 

2/ The Charging Party is Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America, AFL. 

3/ During the hearing, several exhibits offered by the Respondent were 
rejected, including Respondent’s Exhibits 4-B, 17 and 19. However, 
the reporter inadvertently stamped these 3 exhibits ’’Received. ” In 
conformity with the rulings made at the hearing, the stampings on 
these 3 exhibits are corrected to read ”Rejected. ” 
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4/ 

located, was 239, 629. — The Respondent serves by its bus lines a 
15 total population of about 125, 000 people. Charleston and the area around 
it constitute the second or third largest chemical producing region in the 
United States. The chemical plants in the Charleston area are all di¬ 
rectly or indirectly engaged in defense work. 

20 3. The Respondent’s franchise from the City of Charleston is not 

exclusive. There are six other bus lines privileged to use the streets 
of Charleston, including one interstate carrier and one subsidiary of an 
interstate railroad. In addition, there are three other small bus lines 
25 which do not come into Charleston, but cover the same general territory 
as the Respondent outside Charleston. Under existing regulations, these 
9 bus lines - with one exception - may not both pick up and discharge the 
same passenger along routes covered by the Respondent. The exception 
is in favor of the Atlantic Greyhound Corporation between the towns of 
30 Dunbar and Nitro. This exception aside, the Respondent is free of com¬ 
petition from any other bus lines. The Respondent does not sell tickets 
for passage on any other bus lines, nor permit other bus companies to 
sell its tickets, nor share its facilities with any other line. There is no 
system of interchange of passes or tickets between the Respondent’s 
35 lines and those of any other bus company. Other than buses of the Re¬ 
spondent, there were 259 buses licensed in Kanawha County on June 1, 
1953. 

4. The Respondent’s operations for the years 1951 and 1952 and 
the first 5 months of 1953, including the maximum and minimum number 


40 

of buses, are shown 

on the following table: 

First 5 months 



1951 

1952 

of 1953 


45 

Buses owned 

From 94 to 102 

From 102 - 109 

From 99 - 

102 


Buses licensed 

From 93 to 95 

From 90 to 94 

From 90 - 

91 


Passenger revenues 

$1,693,454 

$1,779,885 

$697, 873 


50 

Miles operated 

4,230,287 

4,104,476 

1,604, 998 



Passengers carried 

17, 516, 912 

16, 013,792 

6, 367, 631 



4/ 1950 Census of Population, Vol. 1, Number of Inhabitants, pages 

48-7, 48-10, and 48-12. 
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The Respondent operates 16 routes, the one-way mileage of which 
vary from slightly under 2 miles to almost 32 miles. All routes begin 
and end within the State of West Virginia, and the Respondent has never 
sent any vehicle beyond the State. During 1952, the Respondent received 
$5, 091 from advertisements carried in its buses, which was forwarded 
from its out-of-State agency. Of this amount, $1, 055 represented pay¬ 
ments received by the agency from national advertisers, the remainder 

1015 

being derived from local advertisers. During the first 7 months of 1953, 
the Respondent’s receipts from advertising totalled $2, 023. As of Sep¬ 
tember 1, 1953, the Respondent employed 189 employees, of whom 117 
were bus drivers and 23 were mechanics. 

The Respondent’s purchases during 1951, 1952, and parts of 1953 

5/ 

are shown on the following table: - 

1953 



1951 

1952 

(Partial) 

Buses purchased from 
out-of-state 

$198, 770 

$140, 535 


Parts purchased from 
out-of-State 

48, 590 

23, 873 

$11, 555 

Tire service, 

out-of-State 


35, 535 

17, 042 

Other out-of-State purchases 
(insurance, etc.) 


121,833 


Totals, out-of-State 
purchases 

$247,360 

$321,776 


Gasoline purchased 
in State 

14,067 

7, 928 

2, 948 

Fuel purchased in State 

84,410 

87, 348 

36, 471 

Lubricants purchased 
in State 

5, 783 

4, 310 

1,713 

Totals 

$351, 620 

$421, 362 



5/ See next page. 
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5. The Respondent operates regular scheduled service during 
certain hours to bus stops located within 6 blocks of 28 industrial plants, 
operated by 25 different firms, and employing a total of approximately 
20, 000 workers. Eighteen of these companies each annually ship products 
valued at $100, 000 or more outside the State. After the issuance of the 
complaint herein, the Respondent conducted a survey designed to ascer¬ 
tain the transportation habits of the employees in these plants. This 
survey was conducted in the summer during dry weather and resulted 

in a sampling of slightly over 70 percent - considered a more than ample 

fi / 

sampling for surveys of this type. - Its results indicated that 91. 4 
percent of the employees surveyed had come to work that day by means 
other than bus, and that the remaining 8. 6 percent of the employees had 
come to work that day on either the Respondent’s buses or the buses of 
some other transit line. Without necessarily adopting these percentage 
figures, I conclude from this survey that a vast majority of the employees 
of these 28 plants customarily come to work by methods of transportation 

5/ A stipulation of the parties offered in evidence contains figures 
with respect to the Respondent’s purchases of gasoline, fuel and 
lubricants within the State. The Respondent objected to the ad¬ 
mission of this part of the stipulation on the ground that the figures 
were immaterial. Ruling on the objection was reserved. The ob¬ 
jection is now overruled and the disputed paragraphs received in 
evidence. 

6/ The Respondent surveyed 27 plants with a total employment of 
19, 562. In addition, the one plant not surveyed had at least 409 
employees, thus making a total of at least 19, 971 in all 28 plants. 
Answers were obtained from 14, 042 employees by the Respondent. 
The 28th plant conducted its own survey of 409 employees, but the 
size of this sampling and the conditions under which the survey was 
made were not shown. I therefore do not consider that an adequate 
survey was made in the 28th plant. 
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other than bus. 

In addition, the Respondent's buses regularly pass near a Naval 
ordnance plant which is a maintenance installation, and the Second Army 
Headquarters for the West Virginia Military District. They also run 
within 2 miles of a total of 13 coal mines outside Charleston, operated 
by 5 coal mining firms. These companies in 1952 employed a total of 
2, 640 men and produced a total of 4, 368, 064 tons of coal. It appears, 
however, that the Respondent's buses customarily carry very few miners 
to and from work. The Respondent's lines do not operate near any oil 
or gas wells. 

6. The Respondent has a bus stop not far from the Greyhound bus 
terminal, and two bus stops near the entrance to the Chesapeake and 
Ohio Railway depot. This railway runs four west-bound and five east- 
bound trains through Charleston daily, but of these one east-bound train 
runs entirely within the State, and one east-bound and one west-bound 
train arrive in Charleston during the early morning hours when the Re¬ 
spondent's buses are not regularly scheduled to operate. A check made 
by the Respondent after the issuance of the complaint herein indicates 
that few passengers boarding or getting off Chesapeake and Ohio trains 
use the Respondent's buses. The Respondent's lines do not run within a 
reasonable distance of the Charleston airport, nor do they serve any 
river barges or transportation agencies. The Respondent does not haul 
newspapers, mail, or other freight. 

Upon the basis of the foregoing findings of fact and upon the entire 
record in this case, I make the following: 

CONCLUSION OF LAW 

The Board exercised jurisdiction over the Respondent's operations 

in 1944, at a time when these operations were not as extensive as they 
7/ 

now are. - During the next 6 years, the Board continued to take 
7/ Charleston Transit Company, 57 NLRB 1164. 
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jurisdiction over numerous local transit systems, some of which were 

more extensive and some of which were less extensive than that of the 

8 / 

Respondent here. — In 2 instances, the Board’s exercise of jurisdic¬ 
tion over such local transit systems was approved by a Court of Appeals. 
9/ 

- Then, in 1950, the Board issued a series of decisions setting forth 

1017 

the criteria which would guide it in taking jurisdiction in the future. 
Among these was the Local Transit case, in which jurisdiction was taken 
over a bus line hauling passengers between Knoxville, Tennessee, and 
other points within that State. The employer there had 22 employees, 
used 15 buses, and had a gross annual revenue exceeding $100, 000. His 
direct interstate imports totalled $37, 500 in one year. In asserting 
jurisdiction, the Board said: 

Our experience has shown that public utilities, including 
public transit systems of the type here involved, have such 
an important impact on commerce as to warrant our taking 

8/ Menderson Bus Lines , 58 NLRB 820; Chicago Surface Lines, 58 
NLRB 1140; Spokane United Railways, 60 NLRB 14; The Louisville 
Railway Company, 69 NLRB 691; Pittsburgh Railways Company , 

70 NLRB 670; Tampa Transit Lines Inc ., 71 NLRB 742; Wichita 
Transportation Corporation, 73 NLRB 1070; Safety Motor Transit 
Corporation, 78 NLRB 831; Amarillo Bus Company, 78 NLRB 1103; 
Philadelphia Suburban Transportation Company (Red Arrow Lines ), 
79 NLRB 448; Lynchburg Transit Company, 79 NLRB 546; El 
Paso-Ysleta Bus Company, Inc ., 79 NLRB 1068; City Transporta ¬ 
tion Company , 80 NLRB 270; Gate City Transit Lines, Inc. , 81 
NLRB 79; Harrisburg Railways Company , 84 NLRB 678; and The 
Louisville Railway Company , 90 NLRB 678. Contra: Chicago 
Motor Coach Company 62 NLRB 890. 

9/ N. L. R„ B. v. The Baltimore Transit Company , et al., 140 F. 2d 
51 (C. A. 4), certiorari denied 321 U. S. 795; and N, L. R. B . v. El 

Paso-Ysleta Bus Line, Inc. , 190 F. 2d 261 (C. A. 5) 
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jurisdiction over all cases involving such enterprises, where they 
are engaged in commerce or in operations affecting commerce, sub¬ 
ject only to the rule of de minimis . (Emphasis in original).—^ 

The principle enunciated in the Local Transit case was followed in 
several later cases involving local transit systems. —^ This was the 
posture of the law at the time of the hearing in the instant natter. Under 
this test, the present action might be entertained. However, since the 
close of the hearing in the instant case, the Board refused to take juris¬ 
diction over a public bus transportation system in San Jose City Lines , 

Inc . The Board’s decision in that case discloses no underlying facts per¬ 
taining to the jurisdictional question. The Board there stated: 

The Employer operates a public bus transportation system in San 
Jose, California, and the immediate surrounding area. However, 
the record fails to establish to our satisfaction that these operations, 
as such, affect commerce within the meaning of the Act. Further¬ 
more, although there is some evidence that the Employer is a sub¬ 
sidiary of an enterprise incorporated and operating in another state, 
we do not believe that the record establishes that the Employer is 
part of a multi-state transit system. Upon the entire record herein, 

we find that the Employer is not engaged in commerce, or in activi- 

12 / 

ties affecting commerce, within the meaning of the Act.— 

The San Jose case, being the most recent pronouncement of the Board 
on the subject, is controlling here. Accordingly, I find that the Respondent 
herein is not engaged in commerce, or in activities affecting commerce, 
within the meaning of the Act. 

One other point remains to be disposed of. The General Counsel 
urges that the Respondent's purchases from out of State ’’approaches the 

10 / Local Transit Lines , 91 NLRB 623, 624. 

11/ Gastonia Transit Company , 91 NLRB 894; Louisville Transit Co. , 94 
NLRB 20; Columbus-Celina Coach Lines , et al ., 97 NLRB 777; and 
Texas Electric Bus Lines , 100 NLRB 67. 

12/106 NLRB No. 201. 
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$500, 000 figure required for the assertion of jurisdiction on this basis 

alone. ” But, as the tables set forth above clearly indicate, in no year 

has the total of out-of-State and in-State purchases reached the $500, 000 

13/ 

minimum set up by the Board for direct out-of-State purchases. — Thus, 

1018 

14/ 

jurisdiction cannot be bottomed upon the Respondent's purchases.— 

RE C OMME ND A TION 

Upon the basis of the above findings of fact and conclusion of law, 
and upon the entire record in this case, I recommend that the complaint 
herein against Charleston Transit Company, Charleston, West Virginia, 
be dismissed in its entirety. 

Dated at Washington, D. C., this 30th day of November 1953. 

(Signed) Sydney S. Asher, Jr. 

Trial Examiner 


13/ I deem it unnecessary to decide whether, as the General Counsel 
contends, the in-State purchases of gasoline, fuel and lubricants 
should be considered as indirect out-of-State purchases. 

14/ Federal Dairy Co., Inc. , 91 NLRB 638; and Florida Mattress Fac ¬ 
tory, Inc., of Tampa, 91 NLRB 772. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

1023 

EXCEPTIONS TO INTERMEDIATE REPORT 

Now comes Amalgamated Association of Street, Electric Railway 
and Motor Coach Employes of America, A. F. L., and takes the follow¬ 
ing Exceptions to the Intermediate Report of the Trial Examiner in the 
above-mentioned case: 

1. To the Trial Examinees admission in evidence of all exhibits 
and testimony based on the so-called transportation survey conducted 
by the Respondent, particularly to the admission of Respondent’s Ex. 
10-12 (Tr. 298-300), Ex. 13 (Tr. 310), Ex. 14 (Tr. 312), Ex. 15 (Tr. 
313) and Ex. 16 (Tr. 316). 

2. To the Trial Examiner’s findings based on said survey (L. 4-7, 
P. 4 of the Intermediate Report) to the effect ’’that a vast majority of the 
employes of these 28 plants customarily come to work by methods of 
transportation other than bus. ” 

1024 


3. To the ruling by the Examiner that the case of San Jose City 
Lines, Inc. , 106 N. L. R. B. No. 201, is controlling in this case (L. 20- 
46, P. 4, I. R.). 


4. To the Trial Examiner’s finding that the Respondent is not en¬ 
gaged in commerce or in activities affecting commerce within the mean¬ 
ing of the Act (L. 44-46, P. 5, I. R.); to the omission by the Trial Examiner 
to make any recommendations on the merits of the case, and to his Rec¬ 
ommendation that the complaint be dismissed in its entirety (L. 7-12, 

P. 6, I. R.). 

Respectfully submitted, 


11 S. LaSalle Street 
Chicago 3, Illinois 
January 20, 1954 


O. DAVID ZIMRING 

(S) Hans J. Lehmann 

Counsel for Amalgamated Assn. 

$ $ jjt jfc + 
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PART II 

EXCEPTIONS OF RESPONDENT, CHARLESTON TRANSIT 

COMPANY, TO CERTAIN RULINGS OF THE TRIAL EXAMINER 

Comes now Charleston Transit Company, hereinafter called Respon¬ 
dent, by Howard R. Klostermeyer, its attorney, and respectfully excepts 
to the following rulings of the Trial Examiner made on the hearing of this 
cause: 

1. The ruling of the Trial Examiner rejecting respondents Exhi¬ 
bit No. 17 (Tr. 466-476). 

1026 

2. The ruling of the Trial Examiner rejecting respondent’s Exhi¬ 
bit No. 19 (Tr. 481). 

3. The ruling of the Trial Examiner rejecting the expert testimony 
of D. W. Stubblefield (Tr. 377). 

4. The ruling of the Trial Examiner in rejecting respondent’s Exhi¬ 
bit No. 21 (Tr. 508). 

5. The ruling of the Trial Examiner in rejecting evidence offered 
by respondent as to the volume of wholesale sales in Kanawha County and 
the City of Charleston (Tr. 504-506). 

Respondent respectfully submits the foregoing exceptions and tenders 
herein its brief in support thereof pursuant to Section 102. 46 of the Rules 
and Regulations, Series 6, as amended, and Statements of Procedure ef¬ 
fective June 3, 1952. Oral argument is requested only if granted any 
other party. 

Respectfully submitted, 

HOWARD R. KLOSTERMEYER, 
Counsel for Respondent. 
Kanawha Banking & Trust Building, 
Charleston, West Virginia. 

Charleston, West Virginia 
January 18, 1954. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

NINTH REGION 

EXCEPTIONS OF GENERAL COUNSEL TO 

INTERMEDIATE REPORT AND RECOMMENDED ORDER 

Now comes the General Counsel and excepts to the findings, rec¬ 
ommendation and rulings of Trial Examiner Sydney S. Asher, Jr., in 
the Intermediate Report filed by him in this proceeding in the following 
particulars: 

1. To that portion of the Intermediate Report on page 3, line 49, 
commencing with ’’Its results indicated ...” and ending with page 4, 
line 7, ”. . . . other than bus. ” 

2. To that portion of the Intermediate Report on page 5, line 43, 
commencing with ’’The San Jose case. ...” and ending on page 5, line 
46, with ”. . . . meaning of the Act. ” 

3. To that portion of the Intermediate Report appearing on page 6, 
line 1, ’’jurisdiction cannot be bottomed upon the Respondent’s purchases. ” 

4. To his ruling that Respondent’s Exhibits 10, 11 and 12 are ad¬ 
mitted in evidence (T. 299, LL. 2-4). 

5. To his ruling that Respondent’s Exhibits 13 (T. 310, LL. 12-2C), 
14 (T. 311, L. 25 to T. 312, L. 3), 15 (T. 313, LL. 5-9), and 16 ( T. 

316, LL. 21-25) are admitted in evidence. 

6. To his ruling that Respondent’s Exhibit 23 is admitted in evi¬ 
dence (T. 592, LL. 4-9). 

Respectfully submitted, 

William P. Witman 
Counsel for General Counsel 
National Labor Relations Board 
Ninth Region, 1200 Ingalls Bldg., 

6 E. 4th St., Cincinnati 2, Ohio 
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In the Matter of 

CHARLESTON TRANSIT COMPANY I Case No. 9-CA-623 

and I 

SAFEWAY TRANSIT CCMPANY ! Case No. ll-RC-579 

MOTION TO CONSOLIDATE CASES 

FOR PURPOSES OF ORAL ARGUMENT 

Now comes Amalgamated Association of Street, Electric Railway 
and Motor Coach Employes of America, A. F. L., and says that ques¬ 
tions concerning the jurisdiction of the Board have been raised in the 
two above-named cases; that such questions raise important matters of 
law and policy which require the hearing of oral argument by the Board. 

It is, therefore, moved that the Board consolidate the two above- 
mentioned cases for the purposes of oral argument on the question of 
jurisdiction, and set a date for such oral argument. 

Respectfully submitted, 

O. DAVID ZIMRING 

By Bernard Cushman 

Counsel for Amalgamated Association 
of Street, Electric Railway and Motor 
Coach Employes of America, A. F. L. 

1001 Connecticut Avenue 
Washington 6, D. C. 

January 25, 1954 
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In the Matter of: 

CHARLESTON TRANSIT COMPANY 

and 

AMALGAMATED ASSOCIATION OF 
STREET, ELECTRIC RAILWAY 
AND MOTOR COACH EMPLOYEES 
OF AMERICA, AFL 


Case No. 9-CA-623 


OBJECTION OF CHARLESTON TRANSIT COMPANY TO MOTION 
TO CONSOLIDATE THIS CASE WITH NO. ll-RC-679 FOR 
PURPOSES OF ORAL ARGUMENT 


Comes now Charleston Transit Company, a corporation, and objects 
to the motion of Amalgamated Association of Street, Electric Railway and 
Motor Coach Employees of America, AFL, to consolidate this case with 
Safeway Transit Case, No. ll-RC-579, for the purposes of oral argument 
on the question of jurisdiction and assigns the following grounds: 

1. The two above mentioned cases are completely unrelated and 
neither has any factual connection with the other. 

2. Case No. 9-CA-623 has been fully briefed by Counsel for Re¬ 
spondent, Counsel for the General Counsel, and Counsel for the Movant, 
wherefore oral argument is not necessary. 

3. Each case would have to be argued on its own facts and consoli- 
cation would not serve to clarify any issue of law or fact. 

Respectfully submitted, 

CHARLESTON TRANSIT COMPANY 

By Howard Klostermeyer 
Its Attorney 

Spilman, Thomas, Battle & Klostermeyer 
Kanawha Banking and Trust Building 
Charleston 21, West Virginia 

Of Counsel 

Dated January 27, 1954. 
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DECISION AND ORDER 111 NLRB 197 

On November 20, 1953, Trial Examiner Sidney S. Asher, Jr., is¬ 
sued his Intermediate Report, a copy of which is attached hereto, finding 
that the Respondent is not engaged in commerce or in activities affecting 
commerce within the meaning of the Act, and recommending that the com¬ 
plaint in this matter be dismissed. Thereafter, the General Counsel, 
the Respondent and the charging party filed exceptions to the Intermediate 
Report and supporting briefs. —^ 

Pursuant to the provisions of Section 3 (b) of the National Labor 
Relations Act the Board has delegated its powers in connection with this 
case to a three-member panel. 

The Board has reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudicial error was committed. The rul¬ 
ings are hereby affirmed. The Board has considered the Intermediate 
Report, the exceptions, the briefs, and the entire record in this case and 
hereby adopts the findings and conclusions contained in the Intermediate 
Report, with the following additions: 

The Respondent, a West Virginia corporation, is engaged in the 
operation of passenger busses in and around the City of Charleston, West 
Virginia. The Respondent operates its lines entirely within the State of 
West Virginia. It connects with one interstate carrier and with one sub¬ 
sidiary of an interstate railroad, but it does not sell tickets for 

1031 

passage on any other bus line, nor does it permit other bus companies 
to sell its tickets. It does not share facilities with other lines, nor is 


1/ The Charging Party’s request for oral argument is hereby denied, 
as the record and briefs, in our opinion, adequately present the 
issues and the positions of the parties. 
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there interchange of passes or tickets between it and any other bus or rail 
transportation company. In 1952, it received gross annual revenue amount¬ 
ing to $1, 779, 885. 

On the basis of the foregoing facts, we find that the Respondent op- 

27 

erates a local public transit system. In the Greenwich Gas case- the 
Board stated that in future cases the Board will assert jurisdiction over 
local public utility and transit systems affecting commerce whose gross 
value of business is $3, 000, 000 or more per annum. As the Respondent's 
operations do not achieve this standard we find that it will not effectuate 
the policies of the Act to assert jurisdiction herein. We shall therefor 
dismiss the complaint in its entirety. 

ORDER 

Upon the entire record in this case, and pursuant to Section 10(c) 
of the National Labor Relations Act, as amended, the National Labor 
Relations Board hereby orders that the complaint against the Respondent, 
Charleston Transit Company, Charleston, West Virginia, be, and it 
hereby is, dismissed. 

Dated, Washington, D. C. 

Guy Farmer, Chairman 
Philip Ray Rodgers, Member 

NATIONAL LABOR RELATIONS BOARD 

(SEAL) 

ABE MURDOCK MEMBER, dissenting: 

In our dissenting opinion in Greenwich Gas Company, 110 NLRB 
No. 91, Member Peterson and I made clear the absence of any valid 
basis for the majority's newly adopted $3, 000, 000 yearly receipts test 
for the assertion of jurisdiction over 

1032 

public utilities and set forth the compelling reasons for a broad assertion 


2/ The Greenwich Gas Company and Fuels, Incorporated, 110 NLRB 
No. 91. 
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of jurisdiction in that field subject only to the rule of de minimis , - 
The discussion in that case, however, was primarily confined to utilities 
other than public transit systems such as operated herein by the Respon¬ 
dent. The special place and importance of such transit systems in the 
industrial and economic scene and the effect of the majority’s new stan¬ 
dard thereon is deserving of separate comment. 

The majority, of course, clearly errs in accepting without comment 
the finding of the Trial Examiner that the Respondent is not engaged in 
commerce within the meaning of the. Act. As the Trial Examiner him¬ 
self admits, the Board and the courts have consistently found the reverse 
to be true and this Respondent's purchases from outside the state as well 
as its service to industrial firms clearly affect commerce as defined in 
the Act. The finding no doubt intended to be made is that, while the Re¬ 
spondent is engaged in commerce, my colleagues do not consider that 
the ’’policies of the Act” would be effectuated by the assertion of juris¬ 
diction. To this conclusion I must take vigorous exception. 

Public transit firms, like other enterprises in the group known as 
’’public utilities”, have a particularly vital role in the economy in which 
they operate. In the instant case, for example, the Respondent provides 
an essential service to an area which has a population of about 125, 000 
persons, a large number of industrial and commercial firms, and a rank¬ 
ing as the second or third largest chemical producing region in the United 
States. These industrial firms, in many instances, are intimately con¬ 
nected with the national defense effort. While the survey cited by the 
Trial Examiner would indicate, although there are serious questions as to 
its accuracy, that the majority of the employees at these industrial plants 
use other means of transportation to and from their work, the same survey 

1033 

shows that, in some instances, as high as 26 percent of the employees rely 

3/ See also our separate opinions in Breeding Transfer Company 110 
NLRB No. 64. -- 
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upon Respondent’s service. But such a survey is hardly alone determina¬ 
tive of the effect a cessation of Respondent’s service would have upon 
commerce. Transit operations within a metropolitan area affect more 
than factory attendance. When those operations are halted, as may occur 
during a labor dispute, it follows, I believe, that the entire commercial, 
financial and industrial life of the community is affected with direct and 
indirect consequences to commerce as defined in the Act. 

But the essential role of public transit lines needs little additional 
exposition here. It has been repeatedly explored and proved in both text 
and actual experience. It has invariably led to public regulation of such 
services as constituting public utilities of vital importance. I therefore 
think it particularly dangerous and ill advised to deprive the great majority 
of these transit operations and the employees engaged therein of the pro¬ 
tection and to remove them from the restraints of the Act. For, as has 
been made ciear elsewhere, there is serious question as to the author¬ 
ity of any state and local regulatory body to assume jurisdiction over 

4/ 

these enterprises.- The Supreme Court, in fact, has specifically in¬ 
validated a state statute under which a state agency was seeking to exer¬ 
cise such control over a public transit line and did so on the ground that 

5/ 

Congress preempted the field of labor relations among such utilities.— 

1034 

Because, then, the $3, 000, 000 standard adopted by the majority 
cannot be justified in fact or law and because the result of such a standard 
will be inevitably to expose the free flow of commerce to obstructions 


4/ See my dissenting opinions in Breeding Transfer Company and Green- 



ment Relations Board, 340 U. S. 383. 
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occurring as a result of labor disputes, I must dissent both from the es¬ 
tablishment of that standard and from the dismissal of the complaint here¬ 
in because the gross revenues of the Employer are only $1, 779, 885. 
Dated, Washington, D. C. March 30, 1955 

Abe Murdock, Member 
NATIONAL LABOR RELATIONS BOARD 
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MOTION FOR REHEARING AND RECONSIDERATION 

Now comes the Amalgamated Association of Street, Electric Rail¬ 
way and Motor Coach Employes of America, A. F. L., the charging par¬ 
ty in this case (hereafter referred to as "Amalgamated”) and on the basis 
of the facts and considerations described beiow moves the Board to re¬ 
hear and reconsider its Decision and Order of March 30, 1955 for the 
following reasons: 

******* 

1047 

2. The establishment of the three million dollar standard for local 
public transit systems will affect a large number of employes and a very 
substantial portion of the number of employers in this industry . 

It appears from the majority and the dissenting opinions in Greenwich 
Gas Co. , 110 N. L. R. B. No. 91, that the dissenting members were of the 
opinion that the jurisdictional 


1048 

change would "cause a mass exclusion of utility and transit employes from 

i 

the protection of the Act”, whereas the majority denied that such result 

« 

would occur. It is respectfully submitted that the available statistical 
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material clearly indicates that the conclusion of the minority is correct 
and that the new standard will have the inevitable result of excluding the 
majority of all employing units in this industry and also a large number 
of employes. 

The local transit industry is composed of (1) local motor bus lines, 
(2) electric street railways (3) elevated and subway lines, (4) interurban 
electric railways, and (5) trolley coach lines. Statistical data received 
by the American Transit Association from companies representing 85 to 
95% of the industry are published annually in "Transit Fact Book", the 
contents of which publication are considered reliable and included in the 
Statistical Abstract of the United States, U S. Department of Commerce, 
Bureau of the Census. (See 1954 issue, page 585, for data taken from 
Transit Fact Book, 1953 edition. The 1954 edition of Transit Fact Book 
was issued subsequently.) Data as to localities served and equipment 
operated by each company are published in the annual editions of "Mass 
Transportation’s Directory” on the basis of data collected by the pub¬ 
lisher from each company. Reports as to revenue, number of employees 
and equipment are published for a substantial number of companies in the 
annual volumes of "Moody’s Transportation Manual” and 

1049 

for publicly owned transit lines in "Moody’s Government Manual", a rec¬ 
ognized standard publication. 

The 1605 transit lines covered in "Transit Fact Book, 1954” are dis¬ 
tributed by population groups as follows: 


500, 000 and over 

33 

250, 000-500, 000 

42 

100, 000-250, 000 

81 

50,000-100,000 

110 

Less than 50, 000 

615 

Suburban and other 

724 


131 


[1049, 1050] 

In 1953 these lines owned 78, 875 passenger vehicles, had an operating rev¬ 
enue in excess of 1. 5 billion dollars, and employed 220,000 employes. 

This data includes publicly owned transit lines, which are excluded from 
jurisdiction of the Board under Section 2 (2) of the Act. The revenue 
frompublicly owned transit systems in 1952 amounted to $479 million 
(Statistical abstract of the United States, 1954, page 415). While U. S. 
government and other statistical sources do not report separately the 
revenues of privately and publicly owned transit lines, the number of em¬ 
ployes of privately owned lines is reported separately as 133,100 in 
1952 and 127, 600 in 1953 (Statistical Abstract of the United States 1954, 
page 201). 

Attached Exhibit 1 is a list of 79 privately owned companies, finan¬ 
cial data for which have been reported in "Moody’s". These companies 
had annual operating revenues for the last period reported of $516, 712, 385. 
Forty-nine companies with revenues less than $3 millicn had total revenues 
of 

1050 

$67,160, 777. All companies operated in excess of 27, 000 vehicles whereas 
the companies with less than $3 million annual revenue operated 4, 356 ve¬ 
hicles. The number of employes and of vehicles has been reported for 51 
companies (68, 665 employes and 25, 731 vehicles). It thus appears that 
the ratio of employes per vehicle is 2. 668. It further appears that com¬ 
panies with less than $3 million revenues in 1953 had a revenue of 15, 418 
per vehicle. Thus the average number of vehicles for a company with $3 
million revenues is 195, and it can be assumed that a company with less 
than that number of vehicles had less than $3 million revenues. * This 
is important in view of the fact that the number of vehicles operated is re¬ 
ported for a considerably greater number of individual companies than 

* It may be pointed out that of companies with close to 200 buses Des 
Moines Transit Co. (195 vehicles) had a revenue of $2. 9 million in 
1952 (last year reported) and Jacksonville Coach Company (178 vehi¬ 
cles) had a 1953 revenue of $2. 9 million. 
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the number of employes. 

In 1950 there were in the United States 232 cities with a population 
of 50, 000 and over (Statistical Abstract of the United States, 1954, page 
23). In each of 17 cities, having a total population of 17,153, 712, the 
principal transit operation is municipally owned and excluded from the 
coverage of the Act. The remaining 215 cities, having a total population 
of 36, 088, 728, are served by 182 companies operating 39, 569 vehicles 
as listed in attached Exhibit 2. Assuming that companies with 195 vehicles 
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or less have a revenue of less than $3 million, 136 operations would fall 
in this group. However, we assume that the Board will continue to assert 
jurisdiction over operations of transit lines by power companies having a 
total revenue of more than $3 million and we further assume that certain 
local transit companies crossing state lines may have realized more than 
$100, 000 revenue from their interstate operations. Thus, certain opera¬ 
tions listed in footnotes 6 and 8 of Exhibit 2 were assumed to remain cov¬ 
ered under the new standards. Of the remaining operations 126 compan¬ 
ies with 195 vehicles or less serve 129 cities with a total population of 
12, 271, 688. These companies operate a total of 9, 492 vehicles. Since 
the average number of employes per vehicle, as shown above, is 2. 668, 
it follows that 25, 325 employes will be excluded from coverage, or a very 
substantial part of all employes of privately operated transit lines. 

It will have to be considered that 615 transit lines, constituting part 
of the local public transit industry, serve cities with less than 50, 000 
population and an additional 724 companies serve suburban and other pop¬ 
ulation areas. It is clear that almost all, if not all, of the operations in 
the first group and a substantial number in the second group will be ex¬ 
cluded. Thus, another substantial number of employes in addition to those 
working for companies serving a population of 50, 000 and over will be ex¬ 
cluded under the new standards. 

Exhibit 3 lists the local privately owned transit companies serving 

133 


[1052, 1054] 

Illinois cities with a population of 25, 000 or 


1052 

more, of which 13 have a population of less than 50, 000. This Exhibit 
shows that no local transit company in the entire State of Illinois would 
meet the $3 million requirement. It further shows that companies serv¬ 
ing cities of less than 50, 000 population have little, if any, chance of 
meeting either of the Board's new standards and, hence, can be assumed 
to be excluded. 

******* 
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IV. Conclusion 

For the foregoing reasons, the Board is respectfully requested to 
reconsider its Decision and Order and to remand the case to the Trial 
Examiner for the purpose of submitting a recommended Report on the 
merits of the Complaint. In the alternative the Board is requested to 
grant an oral hearing on the issue of jurisdiction in the local transit in¬ 
dustry, at which hearing the Amalgamated should be permitted to intro¬ 
duce evidence and to argue its position. 

Respectfully submitted, 

O. DAVID ZIMRING 

Hans J. Lehmann 

Martin J. Burns 

By Hans J. Lehmann 
Counsel for Amalgamated Association of 
Street, Electric Railway and Motor Coach 
Employes of America, A. F. L. 

11 South La Salle Street 
Chicago 3, Illinois 

May 3, 1955 
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Exhibit 1 

OPERATING REVENUES, VEHICLES, AND NUMBER OF EMPLOYES 
OF SEVENTY-NINE PRIVATELY OWNED TRANSIT COMPANIES 

Number Number Average 


Company and Principal 
Cities Served 

of 

Employes 

Revenues 

(1953) 

of Revenue 

Vehicles per Vehicle 

United Traction Co. 

Albany, New York 

619 

$ 4,190, 504 

267 

$ 4.5,695 

The Baltimore Transit Co. 
Baltimore, Maryland 

3, 018 

23, 627, 996 

1,162 

20, 334 

Public Service Coordi¬ 
nated Transport 

Serves 367 Communities 
in New Jersey 

7, 943 

52, 949, 534 

2,967 

17, 846 

Beaumont City Lines, Inc. 
Beaumont, Texas 

N. A. 

651,225 

50 

13, 024 

Eastern Massachusetts 
Street Railway Co. 

Serves 78 communities 
in eastern Massachusetts 

1, 500 

9, 697, 726 

695 

13,954 

Connecticut Railway & 

Lighting Co. 911 

Bridgeport, New Britain 
and Waterbury, Connecticut 

5, 613, 768 

345 

16,272 

Niagara Frontier Transit 
System, Inc. 

Buffalo and Niagara 

Falls, New York 

1, 900 

13, 871,167 

715 

19, 400 

Canton City Lines, Inc. 
Canton, Ohio 

N. A. 

1,137, 974 

60 

18, 966 

Cedar Rapids City Lines, 
Inc. 

Cedar Rapids, Iowa 

N. A. 

602, 277 

34 

17, 714 

Charleston Transit Co. 

191 

1,661, 368 

95 

17,488 


Charleston, West 
Virginia 
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Company and Principal 
Cities Served 

Number 

of 

Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
per Vehicle 

Southern Pennsylvania Bus 
Co. 

Chester, Pennsylvania 

234 

$ 1,728,141 

92 

$18, 784 


1037 




Cincinnati Transit Co. 
Cincinnati, Ohio 

1,746 

$13, 814,130 

634 

$21,789 

Dallas Railway & Terminal 
Co. 

Dallas, Texas 

1,380 

9,367,128 

574 

16, 319 

Davenport City Lines 
Davenport, Iowa 

N. A. 

760,503 

79 

9, 627 

Decatur City Lines 

Decatur, Illinois 

N. A. 

407,181 

31 

13,135 

Denver Tramway Corp. 
Denver, Colorado 

969 

6, 769, 990 

- / 

465 

14, 559 

Des Moines Transit Co. 

Des Moines, Iowa 

430 

2, 897,189‘- 

195 

14, 857 

East St. Louis City Lines, 
Inc. 

East St. Louis, Illinois 

N. A. 

1,188, 915 

81 

14,678 

Erie Coach Co. 

Erie, Pennsylvania 

213 

1, 529, 242 

104 

14,704 

Fort Worth Transit Co., Inc. 482 
Fort Worth, Texas 

3, 386, 577 

214 

15, 825 

Gary Railways, Inc. 

Gary, Indiana 

261 

2,153,389 

89 

24,195 

Glendale City Lines, Inc. 
Glendale, California 

N. A. 

314,263 

25 

12, 570 

Grand Rapids Motor Coach 
Co. 

Grand Rapids, Michigan 

272 

1, 924, 736 

130 

14, 806 

Chicago & Calumet District 
Transit Co., Inc. 

Hammond and East Chi- 

N. A. 

2, 623, 307-/ 

134 

19, 577 


cago, Indiana 


136 


[1057, 1058] 


Company and Principal 
Cities Served 

Number 

of 

Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
per Vehicle 

Harrisburg Railways Co. 329 

Harrisburg, Pennsylvania 

$ 2,293,402 

153 

$14,990 

Connecticut Company 

Hartford, New Haven and 
Stamford, Connecticut 

1,771 

10, 919, 837 

687 

15, 895 
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Holyoke Street Railway 

Co. 

Holyoke, Massachusetts 

120 

893, 470 

85 

10, 511 

Houston Transit Co. 
Houston, Texas 

1,351 

9,095, 494 

521 

17,458 

Indianapolis Transit 
System, Inc. 

Indianapolis, Indiana 

1,302 

8, 902, 881 

412 

21,609 

Jackson City Lines, Inc. 
Jackson, Michigan 

N. A. 

434, 302 

33 

13,161 

Jackson City Lines, Inc. 
Jackson, Mississippi 

N. A. 

797, 309 

60 

13,288 

Jacksonville Coach Co. 
Jacksonville, Florida 

366 

2,958, 873 

178 

16,623 

Johnstown Traction Co. 
Johnstown, Pennsylvania 

271 

1,496, 748 

115 

13,015 

Joliet City Lines, Inc. 
Joliet, Illinois 

N. A. 

576,609 

41 

14,064 

Kalamazoo City Lines, Inc. 
Kalamazoo, Michigan 

N. A. 

453, 707 

35 

12,963 

Kansas City Public Service 
Co. 

Kansas City, Missouri 

1,693 

12, 516, 241 

665 

18, 821 

Conestoga Transportation 
Co. 

Lancaster, Pennsylvania 

220 

1,420, 009 

105 

13, 524 

Lincoln City Lines, Inc. 
Lincoln, Nebraska 

N. A. 

137 

749, 674 

56 

13, 387 
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Number 

Company and Principal of 

Cities Served Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
Per Vehicle 

Long Beach City Lines, 

Inc. 

Long Beach, California 

N. A. 

$ 2,055,198 

124 

$16, 574 

Los Angeles Transit Lines 
Los Angeles, California 

3, 014 

25,439, 809 

1,251 

20, 336 

Louisville Transit Co. 
Louisville, Kentucky 

987 

7, 646, 612 

410 

18,650 
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Madison Bus Co. 

Madison, Wisconsin 

125 

939, 297 

61 

15,398 

Memphis Street Railway Co. 
Memphis, Tennessee 

967 

6, 519,290 

368 

17, 715 

Twin City Rapid Transit 

Co. 

Minneapolis and St. 

Paul, Minnesota 

2,184 

17, 849, 844 

838 

21,300 

Mobile City Lines, Inc. 
Mobile, Alabama 

N. A. 

1, 525, 743 

122 

12, 506 

Montgomery City Lines, 

Inc. 

Montgomery, Alabama 

N. A. 

1,046, 302 

67 

15, 616 

Union Street Railway Co. 
New Bedford, Massa¬ 
chusetts 

278 

1,483,697 

114 

13, 015 

County Transportation Co. 
Inc. 

New Rochelle, New 

York 

91 

522,139 

40 

13,053 

Key System Transit Lines 
Alameda, Berkeley and 
Oakland, California 

1,641 

10, 316, 784 

684 

15, 083 

Chicago &West Towys Rys. 
Inc. 

N. A. 

2,810, 529 

165 

17,034 


Oak Park, Berwyn and 
Cicero, Illinois 
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Company and Principal 
Cities Served 

Number 

of 

Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
per Vehicle 

Omaha & Council Bluffs 
Street Railway Co. 

Omaha, Nebraska 

605 

$ 4, 753, 731 

255 

$18, 642 

Pasadena City Lines, Inc. 
Pasadena, California 

N. A. 

786, 573 

46 

17,099 

Philadelphia Transportation 
Co. 

Philadelphia, Penn¬ 
sylvania 

11,477 

73, 284, 553 

3, 229 

22,696 

Pittsburgh Railways Co. 

3, 488 

25, 964, 743 

1,200 

21,637 


Pittsburgh, Pennsyl 
vania 
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Berkshire Street Railways 


Co. 

Pittsfield, Massachu¬ 
setts 

118 

814, 248 

59 

13, 801 

Pontiac City Lines, Inc. 
Pontiac, Michigan 

N. A. 

556, 344 

44 

12,644 

Portland Traction Co. 
Portland, Oregon 

952 

7,212,375 

362 

19, 924 

United Transit Co. 

1,000 

7, 313,062 

414 

17,664 


Cranston, Pawtucket, 
and Providence, Rhode 
Island 


Rochester Transit Corp. 
Rochester, New York 

1,010 

7, 225, 705 

337 

21,441 

Sacramento City Lines 
Sacramento, California 

N. A. 

1,376, 316 

105 

13,108 

St. Louis Public Service 

Co. 

3, 200 

27, 225, 665 

1,456 

18, 699 


St. Louis, Missouri 
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Company and Principal 
Cities Served 

Number 

of 

Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
Per Vehicle 

Salt Lake City Lines 

Salt Lake City, Utah 

N. A. 

$ 1,864, 921 

141 

$13,226 

San Antonio Transit Co. 

San Antonio, Texas 

830 

5, 610, 508 

300 

17,202 

San Diego Transit System 
San Diego, California 

809 

6, 320, 562 

320 

19,752 

San Jose City Lines, Inc. 
San Jose, California 

N. A. 

844, 538 

45 

18, 768 

Scranton Transit Co. 
Scranton, Pennsylvania 

390 

2,492,232 

142 

17, 551 

Shreveport Railways Co. 
Shreveport, Louisiana 

278 

1,846,655 

102 

18,104 

Northern Indiana Transit, 
Inc. 

South Bend, Indiana 

300 

2,194, 799 

115 

19,085 

Spokane City Lines, Inc. 
Spokane, Washington 

N. A. 

1, 550,136 

90 

17,224 
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Stockton City Lines, Inc. 
Stockton, California 

N. A. 

541,101 

30 

18,037 

Syracuse Transit Corp. 
Syracuse, New York 

570 

3, 703,754 

251 

14,756 

Tacoma Transit Co. 
Tacoma, Washington 

266 

1,850,463 

113 

16,376 

Tampa Transit Lines, Inc 
Tampa, Florida 

N. A. 

1,602,851 

116 

13,818 

Terre Haute City Lines, 
Inc. 

Terre Haute, Indiana 

N. A. 

562, 693 

43 

13,086 

Tulsa City Lines, Inc. 

N. A. 

1,855, 563 

131 

14,165 


Tulsa, Oklahoma 
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Company and Principal 
Cities Served 

Number 

of 

Employes 

Revenues 

(1953) 

Number 

of 

Vehicles 

Average 
Revenue 
Per Vehicle 

Utica Transit Corp. 

Utica, New York 

238 

$ 1,434,517 

101 

$14, 203 

Capital Transit Company 
Washington, D. C. 

3, 945 

28,441 638 

1,403 

20, 272 

Wichita City Lines, Inc. 
Wichita Falls, Texas 

N. A. 

381,701 

38 

10, 045 

Wilkes-Barre Transit Corp. 410 

Wilkes-Barre, Pennsylvania 

2, 568, 408 

142 

18, 087 

Totals: 

68, 665 

$516, 712,385 

27,757 

$18, 615 


SUMMARY OF EXHIBIT: 

I. Companies with revenues under $3 

Number of companies 

Revenues 

Vehicles 


million: 

49 

$67,160, 777 
4,356 


Average revenue 

per vehicle $15, 418 
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II. 


Companies which show both employe and vehicle data: 


Number of companies 

Employes 

Vehicles 

Ratio of employes per 
vehicle 


51 

68, 665 
25, 731 

2. 668 
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Footnotes: 

N. A. Not available 

1. Revenues for 1952—1953 figures not available 

2. Taken from 1953 annual report to the Illinois Commerce Commis¬ 
sion 

3. Revenues for twelve months ending February 28, 1953--later fig¬ 
ures not available. 

Sources: 

Employe and revenue data from Moody’s Transportation Manual, 1954 
Number of vehicles from Mass Transportation’s Directory, 1955 edition 
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PRINCIPAL TRANSIT COMPANIES SERVING 
CITIES OF OVER 50,000 POPULATION 
Number of Vehicles and Population Served 


Number of 


City and Principal Companies Serving City 

Population 

Vehicles 

1. Akron, Ohio 

274, 605 

230 

Akron Transportation Co. 



2. Alameda, California 

64, 430 

1/ 

Key System Transit Lines 



3. Albany, New York 

134,995 

267 

United Traction Co. 



4. Albuquerque, New Mexico 

96, 815 

49 

Albuquerque Bus Company 



5. Alexandria, Virginia 

61, 787 


Alexandria, Bar croft & Washington 



Transit Co. 


202 

6. Alhambra, California 

51,359 



Foster Transportation, Inc. 


142 


26 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

7. 

Allentown, Pennsylvania 

Lehigh Valley Transit Co. 

106,756 

158 

8 . 

Altoona, Pennsylvania 

Altoona & Logan Valley Electric 
Railway 

77,177 

50 

9. 

Amarillo, Texas 

Amarillo Bus Co. 

74,246 

51 

10. 

Asheville, North Carolina 

White Transportation Co. 

53, 000 

99 

11. 

Atlanta, Georgia 

Atlanta Transit System, Inc. 

331,314 

581 

12. 

Atlantic City, New Jersey 

Atlantic City Transportation Co. 

61, 657 

91 

13. 

Augusta, Georgia 

Augusta, Coach Co. 

71, 508 

43 

14. 

Aurora, Illinois 

Aurora City Lines 

50, 576 

30 
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15. 

Austin, Texas 

Austin Transit, Inc. 

132,459 

79 

16. 

Baltimore, Maryland 

Baltimore Transit Co., The 

949, 708 

1162 

17. 

Baton Rouge, Louisiana 

Baton Rouge Bus Co., Inc. 

125, 629 

64 

18. 

Bay City, Michigan 

Balcer Bros. Motor Coach Co. 

52, 523 

41 

19. 

Bayonne, New Jersey 

Public Service Coordinated Transport 
Broadway Bus Owners Association 

77, 203 

2/ 

41 

20. 

Beaumont, Texas 

Beaumont City Lines, Inc. 

94, 014 

50 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

21. 

Berkeley, California 

Key System Transit Lines 

113, 805 

1/ 

22. 

Berwyn, Illinois 

Chicago & West Towns Railways, Inc. 

51, 280 

3/ 

23. 

Bethlehem, Pennsylvania 

Lehigh Valley Transit Co. 

66, 340 

4/ 

24. 

Binghamton, New York 

Triple Cities Traction Corp. 

80, 674 

76 

25. 

Birmingham, Alabama 

Birmingham Transit Co. 

326, 037 

298 

26. 

Boston, Massachusetts 

Metropolitan Transit Authority - 

801, 444 

1971 

27. 

Bridgeport, Connecticut 

Connecticut Railway & Lighting Co. 

158, 709 

345 

28. 

Brockton, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

62, 860 

695 

29. 

Buffalo, New York 

Niagara Frontier Transit System, Inc. 

580,132 

715 

30. 

Burbank, California 

Asbury Rapid Transit System 
(Los Angeles) 

78, 577 

77 
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31. 

Cambridge, Massachusetts 5 / 

Metropolitan Transit Authority - 

120, 740 

6 

32. 

Camden, New Jersey 

Public Service Coordinated Transport 

124, 555 

2/ 

33. 

Canton, Ohio 

Canton City Lines, Inc. 

116, 912 

60 

34. 

Cedar Rapids, Iowa 

Cedar Rapids City Lines, Inc. 

72,296 

34 
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Number of 


City and Principal Companies Serving City 

Population 

Vehicles 

35. 

Charleston, South Carolina ^ / 

South Carolina Electric & Gas Co.- 

70,174 

70 

36. 

Charleston, West Virginia 

Charleston Transit Co. 

73, 501 

95 

37. 

Charlotte, North Carolina 

Duke Power Co. 

134, 042 

391 

38. 

Chattanooga, Tennessee 

Southern Coach Lines, Inc. 

131,041 

131 

39. 

Chester, Pennsylvania 

Southern Pennsylvania Bus Co. 

66, 039 

92 

40. 

Chicago, Illinois 5 / 

Chicago Transit Authority- 

3, 620,962 

4876 

41. 

Cicero, Illinois 

Chicago & West Towns Railways, Inc. 

67, 544 

3/ 

42. 

Cincinnati, Ohio 

The Cincinnati Transit Co. 

503, 998 

634 

43. 

Cleveland, Ohio c / 

Cleveland Transit System- 

914, 808 

1440 

44. 

Cleveland Heights, Ohio c / 

Cleveland Transit System- 

59,141 

8/ 

45. 

Clifton, New Jersey 

Consolidated Bus Lines, Inc. 

64, 511 

38 

46. 

Columbia, South Carolina ^ / 

South Carolina Electric & Gas Co. 

86, 914 

61 

47. 

Columbus, Georgia 

Columbus Transportation Co. 

79, 611 

65 
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48. 

Columbus, Ohio 

Columbus Transit Company 

375, 901 

320 

49. 

Corpus Christi, Texas 

Nueces Transportation Co. 

108, 287 

70 
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Number of 
Population Vehicles 


City and Principal Companies Serving City 


50. 

Covington, Kentucky 

The Cincinnati, Newport & Covington 
Railway Co. 9/ 

64,452 

127 

51. 

Cranston, Rhode Island 

United Transit Co. 

55, 060 

10/ 

52. 

Dallas, Texas 

Dallas Railway & Terminal Co. 

434, 462 

574 

53. 

Davenport, Iowa 

Davenport City Lines 

74, 549 

79 

54. 

Dayton, Ohio 

The City Railway Co. 

243, 872 

156 

55. 

Dearborn, Michigan 

Intertown Suburban Lines 

94, 994 

153 

56. 

Decatur, Illinois 

Decatur City Lines , Inc. 

66,269 

31 

57. 

Denver Colorado 

The Denver Tramway Corp. 

415, 786 

465 

58. 

Des Moines, Iowa 

Des Moines Transit Co. 

177, 965 

195 

59. 

Detroit, Michigan 

City of Detroit, Department of 

Street Railways 5/ 

1,849, 568 

2069 

60. 

Duluth, Minnesota q , 

Duluth-Superior Transit Co. - 

104, 511 

117 

61. 

Durham, North Carolina 

Duke Power Co. 

71, 311 

11/ 

62. 

East Chicago, Indiana 

Chicago & Calumet District 

Transit Co., Inc. 9/ 

54,263 

12/ 

63. 

East Orange, New Jersey 

Public Service Coordinated Transport 

79, 340 

2/ 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

64. 

East St. Louis, Illinois 

East St Louis City Lines, Inc. 

82,295 

81 

65. 

Elizabeth, New Jersey 

Public Service Coordinated Transport 

112, 817 

2/ 

66. 

El Paso, Texas g, 

El Paso City Lines, Inc. - 

130,485 

84 

67. 

Erie, Pennsylvania 

Erie Coach Co. 

130, 803 

104 

68. 

Evanston, Illinois 

Evanston Bus Co. 

73, 641 

63 

69. 

Evansville, Indiana 

Evansville City Coach Lines, Inc. 

128, 636 

76 

70. 

Fall River, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

111,963 

13/ 

71. 

Flint, Michigan 

Flint Trolley Coach, Inc. 

163,143 

94 

72. 

Fort Wayne, Indiana 

Fort Wayne Transit, Inc. 

133, 607 

104 

73. 

Fort Worth, Texas 

Fort Worth Transit Co., Inc. 

278, 778 

214 

74. 

Fresno, California 

Fresno City Lines 

91,669 

41 

75. 

Gadsden, Alabama 

Gadsden Transit, Inc. 

55, 725 

22 

76. 

Galveston, Texas 

Galveston Transit Co. 

66, 568 

59 

77. 

Gary, Indiana 

Gary Railways, Inc. 

133, 911 

89 

78. 

Glendale, California 

Glendale City Lines, Inc. 

95, 702 

25 

79. 

Grand Rapids, Michigan 

Grand Rapids Motor Coach Co. 

176, 515 

130 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

80. 

Green Bay, Wisconsin 

Wisconsin Public Service Corp. 7/ 

52, 735 

37 
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81. 

Greensboro, North Carolina 

Duke Power Co. 

74, 389 

11/ 

82. 

Greenville, South Carolina 

Duke Power Co. 

58,161 

n/ 

83. 

Hamilton, Ohio 

Hamilton Transit Co. 

57, 951 

47 

84. 

Hammond, Indiana 

Chicago & Calumet District Transit 

Co., Inc. 9/ 

87, 594 

134 

85. 

Harrisburg, Pennsylvania 

Harrisburg Railways Company 

89, 544 

153 

86. 

Hartford, Connecticut 

The Connecticut Co. (Hartford Div) 

177, 397 

283 

87. 

Hoboken, New Jersey 

Public Service Coordinated Transport 
Hoboken Bus Owners Association 

50, 676 

2/ 

N. A. 

88. 

Holyoke, Massachusetts 

Holyoke Street Railway Co. 

54, 661 

85 

89. 

Houston, Texas 

Houston Transit Co. 

596,163 

521 

90. 

Huntington, West Virginia 

Ohio Valley Bus Co. 9/ 

86,353 

106 

91. 

Indianapolis, Indiana 

Indianapolis Transit System, Inc. 

427,173 

412 

92. 

Irvington, New Jersey 

South Orange Ave. Bus Association 

59, 201 

19 

93. 

Jackson, Michigan 

Jackson City Lines, Inc. 

51, 088 

33 

94. 

Jackson, Mississippi 

Jackson City Lines, Inc. 

98, 271 

60 

95. 

Jacksonville, Florida 

Jacksonville Coach Co. 

204, 517 

178 
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Number of 


City and Principal Companies Serving City 

Population 

Vehicles 

96. 

Jersey City, New Jersey 

Public Service Coordinated Transport 
Bergen Ave. Bus Owners’ Association 

299, 017 

2/ 

49 
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97. 

Johnstown, Pennsylvania 

Johnstown Traction Co. 

63, 232 

115 

98. 

Joliet, Illinois 

Joliet City Lines, Inc. 

51, 601 

41 

99. 

Kalamazoo, Michigan 

Kalamazoo City Lines, Inc. 

57, 704 

35 

100. 

Kansas City, Kansas 

Kansas City Public Service Co. 

129, 553 

14/ 

101. 

Kansas City, Missouri 

Kansas City Public Service Co. 

456, 622 

665 

102. 

Kenosha, Wisconsin 

Kenosha Motor Coach Co. 

54, 368 

30 

103. 

Knoxville, Tennessee 

Knoxville Transit Lines 

124,769 

114 

104. 

Lakewood, Ohio 

Lakewood Rapid Transit, Inc. 

68, 071 

23 

105. 

Lancaster, Pennsylvania 

Conestoga Transportation Co. 

63, 774 

105 

106. 

Lansing, Michigan 

Inter City Coach Line Co. 

92,129 

50 

107. 

Laredo, Texas 

Laredo Transportation Co. 

51, 910 

38 

108. 

Lawrence, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

80, 536 

13/ 

109. 

Lexington, Kentucky 

Lexington Railway System, Inc. 

55, 534 

68 

110. 

Lima, Ohio 

Lima Transit Co. 

50, 246 

32 
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Number of 


City and Principal Companies Serving City 

Population 

Vehicles 

111. 

Lincoln, Nebraska 

Lincoln City Lines, Inc. 

98, 884 

56 

112. 

Little Rock, Arkansas 

Capitol Transit Co. 

102,213 

108 

113. 

Long Beach, California 

Long Beach City Lines, Inc. 

250, 767 

124 
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114. 

Lorain, Ohio 

Employees Transit Lines, Inc. 

51,202 

40 

115. 

Los Angeles, California 

Los Angeles Transit Lines 
Metropolitan Coach Lines 

1,970,358 

1251 

966 

116. 

Louisville, Kentucky 

The Louisville Transit Co. 

369,129 

410 

117. 

Lowell, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

97, 249 

13/ 

118. 

Lubbock, Texas 

Lubbock Bus Co. 

71,747 

37 

119. 

Lynn, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

99, 738 

13/ 

120. 

Macon, Georgia 

Bibb Transit Co. 

70, 2 52 

60 

121. 

Madison, Wisconsin 

Madison Bus Co. 

96,056 

61 

122. 

Malden, Massachusetts 

Metropolitan Transit Authority - 

59, 804 

6/ 

123. 

Manchester, New Hampshire 
Manchester Transit, Inc. 

82, 732 

66 

124. 

McKeesport, Pennsylvania 

Penn Transit Co. 

51, 502 

52 
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City and Principal Company Serving City 

Population 

Number of 
Vehicles 

125. 

Medford, Massachusetts 5 / 

Metropolitan Transit Authority - 

66,113 

6/ 

126. 

Memphis, Tennessee 

The Memphis Street Railway Co. 

396, 000 

368 

127. 

Miami, Florida 

Miami Transit Co. 

The Miami Beach Railway Co. 

249,276 

290 

116 

128. 

Milwaukee, Wisconsin 

Milwaukee and Suburban 

Transport Corp. 

637, 392 

1067 

129. 

Minneapolis, Minnesota 

Twin City Rapid Transit Co. 

521, 718 

838 
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130. 

Mobile, Alabama 

Mobile City Lines, Inc. 

129, 009 

122 

131. 

Montgomery, Alabama 

Montgomery City Lines, Inc. 

106, 525 

67 

132. 

Mount Vernon, New York 

Westchester Surface Ways, Inc. 

71, 899 

16 

133. 

Muncie, Indiana 

Muncie City Lines, Inc. 

58, 479 

21 

134. 

Nashville Transit Co. 

Nashville Transit Co. 

174, 307 

215 

135. 

Newark, New Jersey 

Public Service Coordinated Transport 

438, 776 

2967 

136. 

New Bedford, Massachusetts 

Union Street Railway Co. 

109,189 

114 

137. 

New Britain, Connecticut 

Connecticut Railway & Lighting Co. 

73, 726 

15/ 

138. 

New Haven, Connecticut 

The Connecticut Company 
(New Haven Division) 

164, 443 

223 


151 


[1071,1072] 

Number of 


City and Principal Companies Serving City Population Vehicles 


139. 

New Orleans, Louisiana 

570, 445 



New Orleans Public Service, Inc. 


660 

140. 

New Rochelle, New York 

59, 725 



County Transportation Co., Inc. 


40 

141. 

Newton, Massachusetts 5 / 

Metropolitan Transit Authority- 

81, 994 

6/ 

142. 

New York, New York ^ , 

New York Transit Authority- 

7, 891,957 

9053 


Surface Transportation Corp. of N. Y. 


877 


Fifth Avenue Coach Co. 


361 

143. 

Niagara Falls, New York 

90, 872 



Niagara Frontier Transit System 


16/ 

144. 

Norfolk, Virginia 

213, 513 



Virginia Transit Co. 




(Norfolk Division) 


211 

145. 

Oakland, California 

384, 575 



Key System Transit Lines 


684 
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146. 

Oak Park, Illinois 

63, 529 



Chicago &West Towns Railways, Inc. 


165 

147. 

Ogden, Utah 

57,112 



Ogden Bus Lines 


24 

148. 

Oklahoma City, Oklahoma 

243, 504 



City Bus Co. 


123 

149. 

Omaha, Nebraska 

251,117 



Omaha & Council Bluffs Street 




Railway Co. 


255 

150. 

Orlando, Florida 

52, 367 



Orlando Transit Co. 


44 

151. 

Pasadena, California 

104, 577 



Pasadena City Lines, Inc. 


46 

152. 

Passaic, New Jersey 

57, 702 



Public Service Coordinated Transport 


2/ 


152 






[1072, 

, 1073] 

City and Principal Companies Serving City 

Number of 
Population Vehicles 

153. 

Paterson, New Jersey 

Public Service Coordinated Transport 

139, 336 

2/ 

154. 

Pawtucket, Rhode Island 

United Transit Co. 

81, 436 

10/ 

155. 

Peoria, Illinois 

Peoria Transit Lines, Inc. 

111,856 

102 

156. 

Philadelphia, Pennsylvania 

Philadelphia Transportation Co. 

2,071,605 

3229 

157. 

Phoenix, Arizona c/ 

Phoenix Transportation System — 
Metropolitan Lines, Inc. 

106, 818 

70 

51 

158. 

Pittsburgh, Pennsylvania 

Pittsburgh Railways Co. 

676, 806 

1200 

159. 

Pittsfield, Massachusetts 

Berkshire Street Railway Co. 

53, 348 

59 

160. 

Pontiac, Michigan 

Pontiac City Lines, Inc. 

73, 681 

44 

161. 

Port Arthur, Texas 

Port Arthur Transit Corp. 

57, 530 

19 

162. 

Portland, Maine 

Portland Coach Co. 

77, 634 

70 
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163. 

Portland, Oregon 

Portland Traction Co. 

373, 628 

362 

164. 

Portsmouth, Virginia 

Portsmouth Transit Co. 

80, 039 

80 

165. 

Providence, Rhode Island 

United Transit Co. 

248, 674 

414 

166. 

Pueblo, Colorado 

Pueblo Transit Co. 

63, 685 

34 

167. 

Quincy, Massachusetts 

Eastern Massachusetts Street 

Railway Co. 

83, 835 

13/ 
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Number of 


City and Principal Companies Serving City Population Vehicles 


168. 

Racine, Wisconsin 

Racine Motor Coach Lines, Inc. 

71,193 

47 

169. 

Raleigh, North Carolina 

White Transportation Co. 

65, 679 

44 

170. 

Reading, Pennsylvania 

Reading Bus Co. 

109, 320 

110 

171 

Richmond, California 

Key System Transit Lines 

99, 545 

i/ 

172. 

Richmond, Virginia 

Virginia Transit Co. 

(Richmond Division) 

230, 310 

249 

173. 

Roanoke, Virginia 

Roanoke Railway & Electric Co. and 
Safety Motor Transit Corp. 

91, 921 

90 

174. 

Rochester, New York 

Rochester Transit Corp. 

332, 488 

337 

175. 

Rockford, Illinois 

Rockford Transit Co. 

92,927 

71 

176. 

Sacramento, California 

Sacramento City Lines 

137, 572 

105 

177. 

Saginaw, Michigan 

Saginaw City Lines, Inc. 

92, 918 

N. A. 

178. 

St. Joseph, Missouri 

St. Joseph Light & Power Co. - 

78, 588 

38 
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179. 

St. Louis, Missouri 

St Louis Public Service Co. 

856, 796 

1456 

180. 

St. Paul, Minnesota 

Twin City Rapid Transit Co. 

311,349 

17/ 

181. 

St. Petersburg, Florida 

Municipal Transit System- 

96, 738 

80 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

182. 

Salt Lake City, Utah 

Salt Lake City Lines 

182,121 

141 

183. 

San Angelo, Texas 

City Bus Co. 

52, 093 

21 

184. 

San Antonio, Texas 

San Antonio Transit Co. 

408, 442 

300 

185. 

San Bernardino, California 

San Bernardino Valley Transit Co. 

63,058 

33 

186. 

San Diego, California 

San Diego Transit System 

334, 387 

320 

187. 

San Francisco, California c / 

Municipal Railway of San Francis co- 

775,357 

1118 

188. 

San Jose, California 

San Jose City Lines, Inc. 

95,280 

45 

189. 

Santa Monica, California 5 / 

Santa Monica Municipal Bus Lines- 

71, 595 

106 

190. 

Savannah, Georgia 

Savannah Transit Co. 

119, 638 

72 

191. 

Schenectady, New York 

Schenectady Transportation Corp. 

91, 785 

70 

192. 

Scranton, Pennsylvania 

Scranton Transit Co. 

125, 536 

142 

193. 

Seattle, Washington 5 / 

Seattle Transit System- 

467, 591 

559 

194. 

Shreveport, Louisiana 

Shreveport Railways Co. 

127, 206 

102 

195. 

Sioux City, Iowa 

Sioux City Lines, Inc. 

83, 991 

68 
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196. 

Sioux Falls, South Dakota 

Sioux Falls Transit, Inc. 

52, 696 

37 
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City and Principal Companies Serving City 

Population 

Number of 
Vehicles 

197. 

Somerville, Massachusetts 5 / 

Metropolitan Transit Authority - 

102,351 

6/ 

198. 

South Bend, Indiana 

North Indiana Transit, Inc. 

115, 911 

115 

199. 

South Gate, California 

Los Angeles Transit Lines 

51,116 

18/ 

200. 

Spokane, Washington 

Spokane City Lines, Inc. 

161,721 

90 

201. 

Springfield, Illinois 

Springfield Transportation Co. 

81,628 

60 

202. 

Springfield, Massachusetts 

Springfield Street Railway Co. 

162,399 

182 

203. 

Springfield, Missouri 

City Utilities of Springfield, Mo. - 

66, 731 

45 

204. 

Springfield, Ohio 

Springfield City Lines, Inc. 

78, 508 

66 

205. 

Stamford, Connecticut 

The Connecticut Company 
(Stamford Division) 

74, 293 

40 

206. 

Stockton, California 

Stockton City Lines, Inc. 

70, 853 

30 

207. 

Syracuse, New York 

Syracuse Transit Corp. 

220, 583 

251 

208. 

Tacoma, Washington 

Tacoma Transit Co. 

143, 673 

113 

209. 

Tampa, Florida 

Tampa Transit Lines, Inc. 

124, 681 

116 

210. 

Terre Haute, Indiana 

Terre Haute City Lines, Inc. 

64, 214 

43 

211. 

Toledo, Ohio 

The Community Traction Co. 

303, 616 

244 

212. 

Topeka, Kansas 

Topeka Transportation Co., Inc. 

78, 791 

64 


156 


[ 1076 ] 


Number of 


City and Principal Companies Serving City 

Population 

Vehicles 


1076 



213. 

Trenton, New Jersey 

Trenton Transit 

128, 009 

142 

214. 

Troy, New York 

Troy-Fifth Ave. Bus Co. 

72,311 

22 

215. 

Tulsa, Oklahoma 

Tulsa City Lines, Inc. 

182, 740 

131 

216. 

Union City, New Jersey 

Public Service Coordinated Transport 

55, 537 

2/ 

217. 

Utica, New York 

Utica Transit Corp. 

101, 531 

101 

218. 

Waco, Texas 

Waco Transit Co. 

84, 706 

45 

219. 

Washington, D. C. 

Capital Transit Company 

802,178 

1403 

220. 

Waterbury, Connecticut 

Connecticut Railway & Lighting Co. 

104,477 

15/ 

221. 

Waterloo, Iowa 

Waterloo-Cedar Falls Transit Co. 

65,198 

46 

222. 

Wheeling, West Virginia 

Cooperative Transit Co. — 

58, 891 

119 

223. 

Wichita, Kansas 

The Wichita Transportation Corp. 

168,279 

140 

224. 

Wichita Falls, Texas 

Wichita City Lines, Inc. 

68, 042 

38 

225. 

Wilkes-Barre, Pennsylvania 
Wilkes-Barre Transit Corp. 

76,826 

142 

226. 

Wilmington, Delaware 

Delaware Coach Co. 

110,356 

136 

227. 

Winston-Salem, North Carolina 

Duke Power Co. 

87, 811 

11/ 

228. 

Woonsocket, Rhode Island 

United Transit Co. 

50, 211 

10/ 


157 


[1076, 1077] 


Number of 
Population Vehicles 


City and Principal Companies Serving City 


229. 

Worchester, Massachusetts 

Worcester Bus Co., Inc. 

203, 486 

159 
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230. 

Yonkers, New York 

The Yonkers Railroad Co. 

152, 798 

55 

231. 

York, Pennsylvania 

York BusCo. 

59, 953 

46 

232. 

Youngstown, Ohio 

The Youngstown Municipal Railway Co. 

168, 330 

121 


Totals: 53, 242, 440 

62,451 


SUMMARY OF EXHIBIT: 




I. Number of cities in which principal operation 



is municipally owned: 


17 


Population served: 

17,153, 712 


Number of vehicles: 


21,387 


n. Number of cities in which principal company 
has more than 195 vehicles, or is otherwise 


assumed to be covered by the Act: 86 

Population served: 23,817,040 

Number of vehicles: 30, 077 

HI. Number of cities in which principal company 
has 195 or less vehicles, and not otherwise 
assumed to be covered by the Act: 129 

Population served: 12, 271, 688 

Number of vehicles: 9, 492 


15S 
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Footnotes: 

1. Included in number shown under Oakland, California. 

2. Included in number shown under Newark, New Jersey. 

3. Included in number shown under Oak Park, Illinois. 

4. Included in number shown under Allentown, Pennsylvania. 

5. Municipally owned. 

6. Included in number shown under Boston, Massachusetts. 

7. Assumed to be covered under the new standards since operated 
by a power company. 

8. Included in number shown under Cleveland, Ohio. 

9. Assumed to be covered under the new standards since interstate 
operations may exceed $100, 000. 

10. Included in number shown under Providence, Rhode Island. 

11. Included in number shown under Charlotte, North Carolina. 

12. Included in number shown under Hammond, Indiana. 

13. Included in number shown inder Brockton, Massachusetts. 

14. Included in number shown under Kansas City, Missouri. 

15. Included in number shown under Bridgeport, Connecticut. 

16. Included in number shown under Buffalo, New York. 

17. Included in number shown under Minneapolis, Minnesota. 

18. Included in number shown under Los Angeles, California. 

Sources: Cities and population — Statistical Abstract of the 
United States, 1954, page 23 
Companies and vehicles — Mass Transportation’s 
Directory, 1955 edition (Chicago, Illinois) 
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1079 
Exhibit 3 

LIST OF PRIVATELY OWNED LOCAL TRANSIT COMPANIES SERV¬ 
ING ILLINOIS CITIES OF OVER 25, 000 AND THEIR 1953 REVENUES 




Number 

of 


Cities and Companies 

Population 

Vehicles 

Revenues 

Alton 

Citizens Coach Co. 

32, 550 

40 

$ 343,226 

Aurora 

Aurora City Lines, Inc. 
Aurora-Elgin Bus Line 
Joliet-Aurora Transit Lines, Inc. 

50, 576 

30 ) 
12 ) 

8 

755, 310 
77, 014 

Berwyn 

Chicago & West Towns Railways, 
Inc. 

51,280 

1/ 

1/ 

Bloomington 

Bloomington-Normal City Lines, 
Inc. 2/ 

34,163 

33 

280, 278 

Champaign 

Champaign-Urbana City Lines, 
Inc. 3/ 

39, 563 

18 

302,234 

Cicero 

Chicago &West Towns Railways, 
Inc. 

67, 544 

1/ 

1/ 

Danville 

Danville City Lines, Inc. 

37, 864 

18 

226, 913 

Decatur 

Decatur City Lines, Inc. 

66,269 

31 

226, 913 

East St. Louis 

East St. Louis City Lines, Inc. 

82,295 

81 

1,188, 915 

Elgin 

Elgin City Lines, Inc. 

44,223 

22 

4/ 

Evanston 

Evanston Bus Company 

73, 641 

63 

1,061,250 
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Cities and Companies 

Population 

Number 

of 

Vehicles 

Revenues 

Galesburg 

Kewanee City Lines, Inc. 

31,425 

N. A. 

$ 49,599 

Granite City 

Community Coach Co. 

29,465 

30 

179, 814 

Joliet 

Joliet City Lines, Inc. 

51, 601 

41 

576, 609 

1080 



Kankakee 

Kankakee Motor Coach Co. 

25,856 

14 

183, 042 

Maywood 

Safety Transportation Co., Inc. 

27,473 

14 

111,132 

Moline 

Rock Island-Moline City Lines 

37, 397 

73 

450,171 

Oak Park 

Chicago & West Towns Railways, 

63, 529 

Inc. 

165 

2, 965, 349 

Peoria 

Peoria Transit Lines, Inc. 

111,856 

102 

1,682,260 

Quincy 

Quincy City Lines, Inc. 

41,450 

22 

225, 681 

Rockford 

Rockford Transit Co. 

92, 927 

71 

907, 910 

Rock Island 

Rock Island-Moline City Lines 

48, 710 

5/ 

5/ 

Springfield 

Springfield Transportation Co. 

81,628 

60 

862,492 

Waukegan 38,946 

Waukegan-North Chicago Transit Co. 

33 

524, 286 
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Footnotes: 

N. A. Not available 

1. Data shown for company under Oak Park 

2. Company also serves Normal, Illinois - population 9, 772. 

3. Company also serves Urbana, Illinois — population 22, 834 

4. Revenue included in figure shown for Aurora City Lines, Inc. 

5. Data shown for company under Moline. 

Sources: 

Cities and populations — U. S. Bureau of the Census. U. S. Cen¬ 
sus of Population : 1950 Vol. I, "Number of Inhabitants, Tt Chapter 1: 
U. S. Summary 

Companies and number of vehicles — Mass Transportation’s Di¬ 
rectory, 1955 edition 

Revenues — Moody’s Transportation Manual, 1954; 1953 Annual 
Reports to the Illinois Commerce Commission 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

CHARLESTON TRANSIT COMPANY Case No. 9-CA-623 

and 

AMALGAMATED ASSOCIATION OF STREET, 

ELECTRIC RAILWAY AND MOTOR COACH 
EMPLOYEES OF AMERICA, AFL 

ORDER DENYING MOTION 

On March 30, 1955, the Board issued a Decision and Orderin 
the above-entitled proceeding. Thereafter, on May 5, 1955, the Union 
filed a motion for rehearing and reconsideration of the aforesaid Deci¬ 
sion, for remand to the Trial Examiner, and in the alternative, for oral 
argument. On May 23, 1955, the Employer filed opposition thereto. 

The Board having duly considered the matter, 

IT IS HEREBY ORDERED that the said motion be, and it hereby is, 

denied for the reason that it presents no issues which were not previous- 

2 / 

ly considered by the Board - ; and 

IT IS FURTHER ORDERED that the motion for oral argument be, 
and it hereby is, denied. 

Dated, Washington, D. C. June 22, 1955. 

By direction of the Board: 

Frank M. Kleiler 
Executive Secretary 


1/ 111 NLRB No. 197. 

2/ Members Murdock and Peterson would grant the motion for re¬ 
consideration. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

[ Filed Jan. 10, 1956] 

AMALGAMATED ASSOCIATION OF STREET, ) 

ELECTRIC RAILWAY AND MOTOR COACH ) 

EMPLOYEES OF AMERICA, AFL, ) 

Petitioner j 

v ‘ \ No. 12,966 

NATIONAL LABOR RELATIONS BOARD, 

Respondent ) 

CHARLESTON TRANSIT COMPANY, ' 

Intervenor. ) 

PETITION TO REVIEW ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD. 

To the Honorable, the Judges of the 
United States Court of Appeals for 
the District of Columbia Circuit: 

Amalgamated Association of Street, Electric Railway and Motor 
Coach Employees of America, AFL, respectfully petitions this Court for 
a review of a certain order entered on March 30, 1955, by the National 
Labor Relations Board (hereinafter referred to as "Board”) in proceedings 
instituted by it against Charleston Transit Company (hereinafter referred 
to as "Company"), appearing and designated on the records of the Board 
as "Charleston Transit Company and Amalgamated Association of Street, 
Electric Railway and Motor Coach Employes of America, AFL, Case 
No. 9-CA-623. " 

In support of this petition, your Petitioner respectfully shows: 
****** 
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IV PRAYER 


Wherefore, Petitioner prays for a review of the decision and order 
of the Board and 

1. That the Board be directed to certify to the court the entire 
record before the Board in the aforementioned proceeding. 

2. That the said decision and order of March 30, 1955, be vaca¬ 
ted and set aside. 

3. That the case be remanded to the Board for consideration and 
determination of the case on the merits. 

4. That the Petitioner shall have such other and further relief as 

may be just and proper in the premises. 

******* 


MOTION OF CHARLESTON TRANSIT COMPANY, A CORPO- 

RATION, FOR LEAVE TO INTERVENE _ 

TO THE HONORABLE, THE JUDGES OF UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT: 

Charleston Transit Company, a corporation, respectfully moves, 
pursuant to Rule 38(f) of this Court as amended, for leave to intervene 
in the above styled proceeding in which a petition for review was filed 
with the Clerk of this Court on November 8, 1955, and states the nature 
of its interest and the grounds upon which intervention is sought as fol¬ 
lows: 

A. Nature of Moving Party's Interest 
Charleston Transit Company, a corporation, was the Respondent 
in this proceeding before the National Labor Relations Board. It con¬ 
tended throughout the proceedings before said Board that its operations, 
which are wholly intrastate, do not affect interstate commerce in such 
a close and intimate fashion as to subject it to the jurisdiction of said 
Board within constitutional limits. It is therefore vitally interested in the 
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determination of the question presented by sub-paragraph 5 of paragraph 
III of the "Petition to Review Order of the National Labor Relations Board" 
heretofore filed in this Court wherein it is alleged "the operations of the 
company substantially affect ’commerce' within the meaning of the Act. " 

B. Grounds upon which Intervention is Sought 

1. The operations of the Moving Party as disclosed by the whole 
record do not intimately and substantially affect "commerce" within the 
meaning of the Act. 

2. If the Act be construed to apply to the operations of the Moving 
Party as disclosed by the whole record, such construction is violative 
of the Commerce Clause of Section 8, Article I of The Constitution of 
the United States of America. 

3. The application by said Board of the jurisdictional standards 
complained of by the petitioner was not necessary to the dismissal of the 
complaint in this proceeding. 

4. Should this Court, the Supreme Court of the United States, 
or said Board invalidate the jurisdictional standards complained of by 

the petitioner, nevertheless said Board did not err in dismissing the com¬ 
plaint in this proceeding. 

Respectfully submitted, 

CHARLESTON TRANSIT COMPANY, 

A CORPORATION 


By Howard R. Klostermeyer 

Kanawha Banking & Trust Bldg. 
P. O. Box 273 
Charleston, West Virginia 

Counsel for Moving Party 

Spilman, Thomas, Battle and Klostermeyer 

Of Counsel 


[Filed Dec. 8, 1955] October Term, 1955 

Before: Wilbur K. Miller, Fahy and Washington, Circuit Judges, 
in Chambers. ORDER 

Upon consideration of the motion of Charleston Transit Company, 
a corporation, for leave to intervene in the above case, of petitioner's 
opposition thereto, and of the response to said motion filed by respon¬ 
dent wherein respondent states it does not oppose the motion to inter¬ 
vene, it is 

ORDERED by the Court that the aforesaid motion be, and it is here¬ 
by granted. 

Per Curiam. 

Dated: December 8, 1955 

cc: Chicago 12/9/55 (in handwriting) 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

AMALGAMATED ASSOCIATION OF STREET, , [Filed Jan. 10, 1956] 
ELECTRIC RAILWAY AND MOTOR COACH : 

EMPLOYEES OF AMERICA, AFL, j 

Petitioner ) No. 12,966 

v. ) 

NATIONAL LABOR RELATIONS BOARD, j 

Respondent ) 

CHARLESTON TRANSIT COMPANY, l 

Intervenor. ) 

Before: Edgerton, Chief Judge, in Chambers 

PREHEARING CONFERENCE STIPULATION 

Pursuant to Rule 38(k) of the Rules of this Court, the parties, sub¬ 
ject to the approval of the Court, do hereby stipulate and agree as fol¬ 
lows with respect to the issues and the procedure and dates for the filing 
of the briefs and joint appendix to briefs herein 

I 

STATEMENT OF THE ISSUES 

1. Whether the Board has jurisdiction under the Act or the Consti¬ 
tution of the United States over the Company’s operation. 

2. Assuming that the Board has jurisdiction over the Company’s 
operations, whether in the establishment of the new jurisdictional stan¬ 
dards for the transit industry, on the basis of which the Board refused 

to assert jurisdiction over the Company, the Board acted contrary to law, 
and abused and exceeded such discretion as it might have to limit its as¬ 
sertion of jurisdiction. 

3. Whether the Board’s denial of petitioner’s motion for rehearing 
and reargument was, under the circumstances of the case, a denial of due 
process. 
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PROCEDURE WITH RESPECT TO FILING OF 
BRIEFS AND JOINT APPENDIX TO BRIEFS 

For the purposes of facilitating the work of the Court and the par¬ 
ties, it is agreed that briefs and joint appendix thereto will be served 
and filed in accordance with the procedures hereinafter set forth; 

1. Petitioner will file and serve its opening brief on or before Feb¬ 
ruary 15, 1956. The Board and the Intervenor will file and serve their 
respective briefs on or before March 16, 1956. A reply brief, if any, 

by the petitioner will be filed and served on or before April 2, 1956. 

2. In their respective briefs, the parties will make their citations 
to the record by citation to the pages of the certified record as indicated 
in the Index to Certified Record, heretofore filed herein, instead of to 
pages in the appendix. All such pages to which references are to be made 
will appear in bold face print on separate lines in the pages of the printed 
joint appendix. 

3. The parties will, on or before January 13, 1956, exchange desig¬ 
nations as to the portions of the record to be printed in the joint appendix. 
The joint appendix, to be printed by a printer mutually agreed upon, will 
be filed with the petitioner’s opening brief on or before February 15, 1956. 

4. It is further agreed that any party and the Court, at and follow¬ 
ing the hearing in the case, may refer to any portion of the original tran¬ 
script of record herein which has not been printed to the same extent and 
effect as if such portions of the transcript had been printed, or otherwise 
reproduced, it being understood that any portions of the record thus re¬ 
ferred to will be printed in a supplemental joint appendix if the Court di¬ 
rects the same to be printed. 

Dated this 4th day of January, 1956. 

(Signed) I. J. Gromfine 

Counsel for Petitioner 

(Signed) Marcel Mallet-Prevost 

Assistant General Counsel 

National Labor Relations Board 

(Signature illegible) 

Counsel for Intervenor 


ORDER 


Counsel for all parties to the above case having appeared before me 
for a prehearing conference pursuant to Rule 38(k), and having submitted 
a prehearing stipulation, it is 

ORDERED that said prehearing stipulation be approved and that the 
Clerk be, and he is hereby, directed to file said stipulation. 

It is FURTHER ORDERED that said stipulation be printed in the 
joint appendix and that it control further proceedings in this case. 

Dated: January 9, 1956. 
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ZKntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,966 


AMALGAMATED ASSOCIATION OF STREET, 
ELECTRIC RAILWAY AND MOTOR COACH 
EMPLOYES OF AMERICA, AFL-CIO, 


Petitioner 


v. 

NATIONAL LABOR RELATIONS BOARD, 


Respondent 

CHARLESTON TRANSIT COMPANY, 

Intervenor 


On Petition To Review An Order Of The 
National Labor Relations Board 


Bernard Cushman 
I. J. Gromfine, 

1001 Connecticut Avenue 
Washington, D. C. 

O. David Zimring Attorneys for Petitioner 

Hans J. Lehmann 
Martin J. Burns 

Of Counsel 


Robert I. Thiel, Printer 
Washington, D. C. 

EX 3-0625 




(i) 

No. 12,966 

PETITIONER’S STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the Board has jurisdiction under the Act or the Consti¬ 
tution of the United States over the operations of the Intervenor. 

(2) Assuming that the Board has jurisdiction over the Intervenor’s 
operations, whether in the establishment of the new jurisdictional stan¬ 
dards for the transit industry, on the basis of which the Board refused to 
assert jurisdiction over the Intervenor, the Board acted contrary to law, 
and abused and exceeded such discretion as it might have to limit its as¬ 
sertion of jurisdiction. 

(3) Whether the Board’s denial of Petitioner’s motion for rehearing 
and reargument was, under the circumstances of the case, a denial of due 
process. 
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BRIEF FOR PETITIONER 


JURISDICTION 

This case is before the Court on petition of the Amalgamated Asso¬ 
ciation of Street, Electric Railway and Motor Coach Employes of America, 
(J.p. 164), * an unincorporated labor organization, pursuant to Section 
10(f) of the National Labor Relations Act, as amended (61 Stat. 136, 29 
U.S. C. A., Sec. 151, et seq.), for review of an order (J. 1030) issued by 
the National Labor Relations Board (hereafter referred to as the Board) 
on March 30, 1955, dismissing a complaint (J. 856) against Charleston 
Transit Company following proceedings under Section 10 of the Act, and 
from the Order of the Board dated June 22, 1955, (J. 1081) denying a motion 

References designated " J.p. " are to the consecutively numbered pages of the Joint Appendix. Refer¬ 
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by Petitioner for rehearing and reconsideration. Petitioner filed the 
charges (J. 852) upon the basis of which the aforesaid complaint was is¬ 
sued and is aggrieved by the Board’s dismissal of the complaint. This 
Court, therefore, has jurisdiction under Section 10(f) of the Act. The 
Board’s decision and order of March 30, 1955 are reported at 111 N. L. 

R.B. 1214, whereas the order of June 22, 1955 has not been reported. 

STATEMENT OF THE CASE 
1. History of The Proceedings 

Upon charges filed by Petitioner with the Board, a complaint was 
issued on June 9, 1953 against Charleston Transit Company, (hereafter 
referred to as the Company) a West Virginia corporation, with its princi¬ 
pal office in Charleston, West Virginia, alleging that the Company violated 
Section 8(a) (1) of the Act by interfering with, restraining, and coercing 
its employes in certain specified respects (J. 856-858). The Company filed 
a motion to dismiss based on the allegation that its activities were neither 
in commerce nor affected commerce within the meaning of the Act, (J. 874) 
and an answer denying the charge (J. 871). For reasons to be stated be¬ 
low, neither the Trial Examiner nor the Board passed on the merits of the 
complaint, so that that issue is not before the Court. 

The case was heard by a Trial Examiner for the Board in September, 
1953, and on November 20, 1953, the Trial Examiner filed a report with 
the Board in which he found that the Company was not engaged in commerce 
or in activities affecting commerce within the meaning of the Act. He rec¬ 
ommended that the complaint be dismissed in its entirety on that ground 
(J. 1013). Exceptions to the report and a brief in support thereof were 
filed by the Petitioner (J. 1023), and by the General Counsel of the Board 
(J. 1027). Both briefs argued that the Company was engaged in commerce 
or in activities affecting commerce within the meaning of the Act. 

On March 30, 1955, the Board in a decision by a three-member panel, 
with one member dissenting, (J. 1030) dismissed the complaint on the 
ground that the operations of the Company did not achieve the standard 
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for the assertion of jurisdiction over local public utility and transit systems 
affecting commerce which had been established in the case of The Green- 
wich Gas Company and Fuels, Incorporated , 110 N. L.R. B. 564. In that 
case the Board had stated that it would no longer assert jurisdiction over 
intrastate public utilities, including transit systems, unless the gross 
value of business is at least $3,000,000 per annum. The Petitioner was 
not a party to that case. Member Abe Murdock dissented in the instant case 
both for the reasons stated in the decision and order and for the reasons 
stated in his dissenting opinions in the Greenwich Gas Company case and in 
the Breeding Transfer Company case, 110 N. L. R. B. 493. 

On May 3, 1955, the Petitioner filed a motion with the Board for re¬ 
hearing and reconsideration of the Board order of dismissal, requesting 
in the alternative, that the Board grant an oral hearing on the issue of as¬ 
sertion of jurisdiction in the local passenger transit industry (J. 1038)/ 

In this motion the Petitioner specifically set forth the additional evidence 
it sought to introduce. This motion was considered by all members of the 
Board. It was denied on June 22, 1955, the order containing a statement 
to the effect that members Murdock and Peterson would grant the motion for 
reconsideration (J. 1081). 

2. Statement of Facts 

The Company is engaged in the operation of passenger buses in and 
around the City of Charleston, the capital of West Virginia. It is the only 
major bus company in that area and serves a total population of about 
125,000 people (J. 895-896, 899). It owns approximately 100 buses (J. 895) 
which it operates over 16 routes with a total one-way mileage of 128. 8 miles 
(J. 903). Most of the other bus lines operating in the Charleston area are 
much smaller in size (J. 598, 600, 601, 608, 609). In addition, the 

1 The Greenwich Gas case, changing the Board's standards for the assertion of jurisdiction in the transit in¬ 
dustry, was decided on October 26, 1954, long after the hearing, the Intermediate Report, and the ex¬ 
ceptions and briefs in the instant case. On January 25, 1954, the Petitioner filed a motion for oral argu¬ 
ment for the purpose of discussing the matters of law and policy raised by any changes in the Board's 
standards (J. 1028). Said motion was denied on the ground that the record and briefs "adequately present 
the issues and the positions of the parties" (J. 1030, fn. 1). 
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franchises of these other bus lines do not permit them to both pick up and 
discharge the same passenger along the routes covered by the Charleston 
Transit Company, with one exception covering a small portion of the mile¬ 
age of the Company (J. 221, 351, 601-603, 605, 606, 609). Special per¬ 
mission from state regulatory agencies would have to be obtained before 
these other companies could transport the passengers of the Company 
(J. 347-349, 695-696). The Company has about 189 employees (J. 39). 

In 1952 it operated 4,104, 476 miles within the State of West Virginia and 
had passenger revenues of $1,779, 885 (J. 899). In the same year it car¬ 
ried 16, 013,792 passengers, a daily average of 43, 873 (J. 899), or one- 
third of the total population to whom the Company’s services were avail¬ 
able. 

In 1952, the last year for which complete figures appear in the rec¬ 
ord, the Company made direct out-of-state purchases totaling $321,776, 
consisting mostly of buses, parts and insurance, and made purchases of 
goods that originated out of the state, consisting mostly of gasoline and 
fuel, totaling $99, 586, or a grand total of $421,362. In 1951 the same 
purchases amounted, respectively, to $247,360, $104, 260 and a total of 
$351, 620. Oil, Fuel and lubricants which were purchased in West Virgin¬ 
ia but had their origin out-of-state were obtained from nation-wide con¬ 
cerns, such as Esso Standard Oil Company and Texas Company (J. 897- 
899, 1014-1015). The Company rents advertising space on its vehicles 
through an agency located in Illinois, and the placards thus displayed ad¬ 
vertise products and services some of which are distributed on a nation¬ 
wide basis (J. 54-56). 

Charleston, West Virginia, and its surrounding area constitute the 
second or third largest chemical producing region in the United States 
(J. 383). These chemical plants are intimately connected with the national 
defense effort (J. 390-391), and the chemicals produced in the area are 
generally shipped to other parts of the country for manufacture into fin¬ 
ished products (J. 386). The Company operates regular schedule service 
to bus stops located within six blocks of twenty-eight industrial plants op¬ 
erated by twenty-five different firms, and employing a total of approximately 
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20,000 workers (J. 896-897, 1015). Eighteen of these companies each ship 
annually products valued at $100,000 or more outside the state (J. 33, 896- 
897). Several of the bus routes of the company are so located that the buses 
serve these large industrial plants directly and the routes terminate at or 
near these plants (J. 95, 96, 99, 896-897). The Company buses also regu¬ 
larly serve a Naval Ordnance Plant and the Second Army Headquarters for 
the West Virginia Military District (J. 41). 

The record contains the following evidence demonstrating that a sub¬ 
stantial number of employees of the 28 industrial plants mentioned above 
use the Company’s buses to carry them to and from work in such plants: 

1. Driver Shiflet usually left off 25 to 30 employees at the bus stops 
directly in front of the Owens-Illinois plant, the Barium Reduction Company 
plant and the Carbide and Carbon plant, and also picked up 25 to 30 employ¬ 
ees at Owens-Illinois and also employees at Carbide and Carbon. This took 
place during morning and evening rush hours when the shifts at these indus¬ 
trial plants change (J. 125-127). 

2. Driver Perry customarily discharged 15 to 22 passengers in front 
of the Ohio-Apex plant at a turn-around point and further discharged 25 to 
30 employees in front of Owens-Illinois where he also picked up as many 
as 30 workers. The same employee discharged and picked up at one trip 
10 or 15 workers at the plant of the United States Steel Corporation (J. 147- 
148, 150). He also testified that at one stop, where there were not many 
houses but where four industrial units were located close to each other, a 
large number of passengers boarded and left the bus (J. 151-152). 

3. Bus operator Carte testified that employees at the entrance of 
American Viscose had the use of a big shelter when boarding or leaving 
buses, and that the bus operated by him used a turn-around near the Mon¬ 
santo and Ohio-Apex factories, which stop was almost exclusively for the 
benefit of workers going to and coming from these plants (J. 431-433). 

This operator picked up 30 to 40 workers at the Carbide and Carbon Chem¬ 
icals Company factory at a time when 2 or 3 buses were together at that 
plant to pick up workers during the time of shift changes (J. 417-419). He 
also discharged passengers at some other industrial plants (J. 418-420, 422). 
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4. Driver Casebolt let off as many as 45 passengers from one bus 
in front of the Monsanto Chemical plant and approximately 40 workers at 
the B. F. Goodrich plant and picked up a somewhat smaller number of 
employees at each of several other industrial locations (J. 442-445). 

5. The Company furnishes additional service to these industrial en¬ 
terprises during rush hours, that is the hours of opening or closing or of 
shift changes. Thus 16 to 18 buses operate along the route where Carbide 
and Carbon, Westvaco, Barium, and Linde Air Products are located (J. 
670-672). 2 Testimony to this effect by the Vice-President of the Company 
is enlarged upon by several of the bus operators describing the transporta¬ 
tion of workers to and from industries located along the routes used by ex¬ 
tra or special buses operated during rush hours (J. 179, 190, 423). 

Subsequent to the complaint issued by the Board in this proceeding, 
the Company conducted a survey of 27 industrial plants in an attempt to as¬ 
certain the means of transportation used by the 19, 562 employees of these 
plants (J. 243, 917). 3 

The results of the survey indicate that over 20% of the employees in 
some instances rely upon the Company’s service (J. 917). 

Petitioner’s Motion for Rehearing and Reconsideration requested an 
oral hearing at which, among other matters, evidence could be introduced 
as to the effect of the new jurisdictional standards on the coverage of the 
local transit industry. Such evidence was to consist of statistical data pub¬ 
lished by agencies of the United States Government, by the American Tran¬ 
sit Association, the trade association of the transit industry whose statis¬ 
tical data are used by such government agencies, and by a reputable finan¬ 
cial publication. Since Petitioner’s Motion was denied, it is submitted that 
the following data contained therein (J. 1047-1052, 1056-1080) would have 
been introduced and, hence, for the purpose of this proceeding must be 
accepted as true: 

_ ■ 

See also J. 42-43 for special bus service during the morning and afternoon rush hours to the Naval Ord¬ 
nance plant and Second Army Headquarters. 

3 

Petitioner’s position before the Board was that the survey was inadmissible and unreliable. However, no 
ruling on this point was made by the Board, and some weight appears to have been given to the survey by 
the Trial Examiner (J. 1015-1016). See also the dissenting opinion of Member Murdock (J. 1032). 
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The local passenger transit industry is an integral part of the Ameri¬ 
can economy. According to data submitted to the Board in our brief in sup¬ 
port of exceptions to the report of the Trial Examiner, data of which this 
Court may take judicial notice, the local transit industry annually trans¬ 
ports more than 12 billion passengers. 4 Statistical data, available from 
1, 605 companies representing 85 to 90 per cent of the industry, shows that 
in 1953 these companies had operating revenue in excess of 1. 5 billion dol¬ 
lars, owned in excess of 78,000 passenger vehicles and employed 220,000 
employees, of which approximately 100, 000 are employed by publicly owned 
transit systems excluded from the jurisdiction of the Board under Section 
2(2) of the Act. (J. 1049) 

In 1950 there were in the United States 232 cities with a population of 
50,000 and over (J. 1050). These cities are served by approximately 200 
transit companies. Seventeen of these companies are municipally owned 
and approximately 57 companies have annual operating revenues which meet 
the Board’s new jurisdiction standards. The remaining 126 companies, 
serving 129 cities with total population of 12, 271, 688, would not meet the 
new standards and over 25,000 employees would be thereby excluded from 
the coverage of the Act (J. 1050-1051, 1056-1078). Companies operating 
in important industrial and commercial cities throughout the United States 
would be among those excluded, as the following list of some of these 129 
cities shows: 


Business Statistics, 1953 Biennial Edition , United States Department of Commerce, Office of Business 
Statistics, page 113. 
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Examples Of Industrial Cities With Population 50,000 Or More In Which 
The Principal Transit Company Serving The City Would Be Excluded 

From The Jurisdiction Of The Board 
Under Its Present Standards 


Allentown, Pennsylvania 

Jacksonville, Florida 

Chattanooga, Tennessee 

Johnstown, Pennsylvania 

Dayton, Ohio 

Knoxville, Tennessee 

Dearborn, Michigan 

Lancaster, Pennsylvania 

Des Moines, Iowa 

Little Rock, Arkansas 

Erie, Pennsylvania 

Long Beach, California 

Flint, Michigan 

Madison, Wisconsin 

Fort Wayne, Indiana 

Mobile, Alabama 

Gary, Indiana 

New Bedford, Massachusetts 

Grand Rapids, Michigan 

Oklahoma City, Oklahoma 

Harrisburg, Pennsylvania 

Peoria, Illinois 

Reading, Pennsylvania 

Tampa, Florida 

Salt Lake City, Utah 

Trenton, New Jersey 

Scranton, Pennsylvania 

Tulsa, Oklahoma 

Shreveport, Louisiana 

Utica, New York 

South Bend, Indiana 

Wichita, Kansas 

Spokane, Washington 

Wilkes-Barre, Pennsylvania 

Springfield, Illinois 

Wilmington, Delaware 

Springfield, Massachusetts 

Worcester, Massachusetts 

Tacoma, Washington 

Youngstown, Ohio 


Also excluded from jurisdiction would be the great majority of the 
more than 1,300 employers in the transit industry which operate suburban 
service, or in cities with less than 50,000 population (J. 1051-1052, 1079- 
1080), with the result that another substantial number of employees in ad¬ 
dition to those working for companies serving a population of 50, 000 or 
over will be excluded. 
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STATEMENT OF POINTS 

1. The Board erred in refusing to assert jurisdiction over the inter- 
venor, in that the standard the Board used is contrary to law and an abuse 
of whatever discretion the Board may have in limiting its exercise of jur¬ 
isdiction. 

2. The Board’s denial of Petitioner’s motion for rehearing and re¬ 
argument was a denial of due process. 

SUMMARY OF ARGUMENT 

I. The Board has jurisdiction under the Act and Constitution of the 
United States over the operations of Charleston Transit Company. 
(A) As a public utility, which annually receives about $300,000 
of materials and supplies directly or indirectly from out of 
the state, and which carries employees to and from industrial 
plants which ship goods in interstate commerce, the Interven- 
or, Charleston Transit Company, is engaged in an operation 
’’affecting commerce” within the meaning of Section 2 of the 
Act, and the exercise of jurisdiction by the Board would be 
proper under the Constitution of the United States. 

II. While the Board may have some discretion to limit its exercise of 
jurisdiction, the new standard it has promulgated for intrastate 
transit systems is contrary to law, and an abuse of whatever dis¬ 
cretion the Board has. 

(A) The Board may not exercise its discretion to assert less than 
the full measure of jurisdiction granted to it under the Act in 

a manner that: (1) conflicts with the policy of Congress as ex¬ 
pressed in the Act and its legislative history; or (2) is arbi¬ 
trary and unreasonable. 

(B) By refusing to assert jurisdiction over the intervenor on the 
ground that that company’s annual revenue does not equal $3 
million the Board has employed a standard which conflicts 
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with the policy of Congress in that: 

(1) The Board has created a special classification for public 
utilities and a jurisdiction test in which size is the only 
criterion, although Congress has specifically refused to 
do either. 

(2) The Board has attempted to invest the states with juris¬ 
diction over matters regulated by the Act, contrary to 
the will of Congress. 

(C) The Board’s new $3 million standard for the local transit in¬ 
dustry is arbitrary and unreasonable and results in the exclu¬ 
sion of the major portion of this industry, 
m. The Board committed prejudicial error in denying Petitioner a 
hearing on the Board’s new standard for the transit industry. 

(A) The record before the Board in the instant case was concluded 
before the Board adopted its new jurisdiction standards. The 
subsequent denial to the Petitioner of its request for a hear¬ 
ing at which it could demonstrate the impact of the new stand¬ 
ards on the transit industry and submit argument in support 
of its contention that such standards are invalid falls short 
of the ’’basic concepts of fair play”, and was a denial of due 
process. 


ARGUMENT 

I. The Board has Jurisdiction Under the Act and Constitution of 
the United States Over the Operations of Charleston Transit Company 

We do not expect the Board seriously to deny this proposition since 
we do not understand its ruling under review to mean that it has no juris¬ 
diction under the statute or that it could not constitutionally exercise juris¬ 
diction, but rather that it chooses not to assert the jurisdiction which it 
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actually has. 5 Indeed the Board has previously held that it has jurisdiction 
over the Company and it has ordered an election among its employes. This 
was at a time when the number of buses operated by the Company and the 
money value of its purchases from out of state were less than at present. 

Charleston Transit Company, 57 N. L.R. B. 1164 

That the Act is applicable to local transit systems operating wholly 
within one state and not part of any nation-wide system has been established 
beyond a doubt by the United States Supreme Court in Amalgamated Asso¬ 
ciation v. Wisconsin Employment Relations Board , 340 U.S. 383. The 
court considered such a company as falling under the larger group of "local 
utilities" and after citing several cases in which the jurisdiction of the Board 
over such utilities, inclusive of transit lines, was upheld, it noted that the 
"question of the applicability of the federal labor laws to local utilities is 
rarely litigated today. " (1. c. footnote 13) The exercise of jurisdiction by 
the Board over local transit systems of the character just indicated was 
also approved expressly in two instances by a Court of Appeals. 

N. L. R. B. v. Baltimore Transit Company, (1944) 

140 F 2d 51, (C. A. 4) Cert, denied 321 U.S. 795. 

N. L.R. B. v. El Paso-Ysleta Bus Line, Inc., (1951) 

190 F 2d 261 (C. A.“5). 

In two other cases involving local bus operations such jurisdiction 
was upheld by the court without elaboration. 

N. L.R. B. v. Wentworth Bus Lines, Inc., (1951) 

191 F 2d 849 (C. A. 1). 

N. L.R. B. v. Arquillo, etc., (1952) 196 F 2d 499 

(C.A. 6). 

In the Baltimore case the court held that jurisdiction was established on two 
grounds, namely the flow in interstate commerce of the materials and sup- 


^ Although the Trial Examiner found (J. 1017) that the Company "is not engaged in commerce, or in activ¬ 
ities affecting commerce, within the meaning of the Act, ” it is plain that the Board did not dismiss the 
complaint on that ground. Instead, the Board ruled that, as the operations of the company did not meet 
the Board's self-imposed limitations for the assertion of jurisdiction over a transit operation "it will not 
effectuate the policies of the Act to assert jurisdiction herein." (J. 1031) Thus the issue of whether the 
Company's operations meet the statutory and constitutional requirements for jurisdiction is not really raised 
by the Board’s decision. It is considered in this brief only because the claim that the Board has no statutory 
or constitutional authority to assert jurisdiction over the Company was the sole basis upon which the Com¬ 
pany sought to intervene in this review of the Board's order (J. p. 165-166). 
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plies which the company used in its business, and the fact that a stoppage 
of its operation would seriously interfere with other businesses engaged 
in interstate commerce whose workers are transported to and from work 
on the cars and buses of the transit company. Among the cases cited 
by the court was N. L.R. B. v. Fainblatt , 306 U.S. 601, where the Su¬ 
preme Court said at page 607: 

"Examining the Act in the light of its purpose and of the 
circumstances in which it must be applied, we can per¬ 
ceive no basis for inferring any intention of Congress to 
make the operation of the Act depend on any particular 
volume of commerce affected more than that to which 
courts would apply the maxim de minimis . M 

In N. L. R. B. v. El Paso-Ysleta Bus Line, Inc ., supra , the Court 
of Appeals enforced an order of the Board against a bus company which 
owned only thirteen buses, and operated eight or nine of them on sched¬ 
uled runs over a distance of twelve miles between two localities within the 
State of Texas. The Court found that some of the passengers using the 
buses were employed by several large industrial enterprises engaged in 
interstate commerce within the meaning of the Act and that the Company 1 s 
buses also transported to and from work employes of railroads and tele¬ 
phone companies. The Court held that in the light of the Supreme Court 
decision in Labor Board v. Denver Building and Construction Trades Coun ¬ 
cil , 341 U.S. 675, the maxim de minimis non curat lex did not require the 
Board to refuse to take jurisdiction of the case. 

Even if it should be assumed for the sake of argument, which we by 
no means concede, that the frequent and regular use of the buses of Charles¬ 
ton Transit Company by employes going to and coming from work in manu¬ 
facturing and governmental defense plants does not affect interstate com¬ 
merce, the Company would still be under the jurisdiction of the Board. It 
has been held repeatedly that coverage is established merely by the fact 
that the employer under consideration receives in interstate commerce ma¬ 
terials and supplies used in its operations. It is immaterial whether any 
of the products or services of such employer are subsequently moved in 
interstate commerce. The courts have decided that it makes no difference 
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whether the obstruction of interstate commerce by labor disputes follows 

rather than precedes the interstate movement. 

Newport News Ship Building and Dry Dock Co. v. N. L. R. B ., 
(1939) 101 F 2d 841 (C. A. 4), affirmed on this point in 308 
U.S. 241. 

N. L.R. B. v. Suburban Lumber Co., (1941) 121 F 2d 829 
(C.A. 3). 

Williams Motor Car v. N.L.R.B. (1942) 128 F 2d 960, 963 
(C.A. 8). 

N.L.R.B. v. DeKamp's Holland-Dutch Bakers, Inc., (1946) 

152 F 2d 818 (C. A. 9). 

It is hardly necessary to point out that the direct and indirect import 
of materials and supplies by the instant Company, totaling about $300,000 
a year, is clearly in excess of that required by the maxim of de minimis . 

II. While the Board May Have Some Discretion to Limit Its Exer - 
cise of Jurisdiction, the New Standard it Has Promulgated for Intrastate 



The Petitioner does not claim that the Board is required to assert 
jurisdiction in each and every case in which the statutory standards are 
met. Some area of discretion to refuse to exercise jurisdiction undoubted¬ 
ly exists. The problem is to determine what, if any, are the limitations 
on such discretion, and whether those limitations were exceeded when, in 
this case, the Board dismissed a complaint on the basis of a yardstick or 
general rule of size of establishment, by which the majority of the local 
transit industry would be taken out of the coverage of the Act, a rule adop¬ 
ted without even investigating its impact on the industry. 

The existing court decisions establish that whatever discretion the 
Board has in this area, as in others, is not without limitation, and is 
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g 

subject in its exercise to review by the Courts. Few of these decisions, 
however, provide any precise guideposts to determine just what those lim¬ 
itations are. 

The early cases before the Supreme Court which involved the author¬ 
ity of the Board were situations in which employers challenged the right of 
the Board to proceed because of the local nature of the operations involved 
and in each of them the power of the Board to proceed was sustained. Al¬ 
though Supreme Court decisions, such as N. L. R. B. v. Jones and Laugh- 
lin , 301 U.S. 1, 31, 32 (1937), and Indiana and Michigan Electric Company 
v. N. L.R. B . , 318 U. S. 9 (1943), indicated the general power of the Board 
to determine, on a case-by-case basis, whether the particular action com¬ 
plained of warranted the exercise of federal control, those decisions are 
by no means authority for the proposition that the Board has absolute and 
uncontrolled authority to proceed or not to proceed in the cases where in¬ 
terstate commerce is substantially affected as it sees fit, or to lay down a 
general policy as to the class of cases in which it will proceed. 

The Supreme Court also held in other cases involving the remedies 
available to the Board for the remedying of unfair practices that its dis¬ 
cretion to effectuate the policies of the Act is broad but not unlimited and 
has its essential limitations in those policies on which the Board had re¬ 
lied. 

N. L. R. B. v. Fansteel Corp . , 306 U.S. 240, 257-258 (1939) 
Republic Steel Corp. v. N.L.R.B. , 311 U.S. 7, 11 (1940) 

And see Colgate Co. v. N.L.R.B ., 338 U.S. 355, 362 (1949) 

While none of these decisions of the Supreme Court passes on the 
point here at issue, namely whether the Board has discretion to refuse 

g 

In Breeding Transfer Company , 110 N.L.R.B. 493, where the Board first announced the adoption of a 
new jurisdiction policy, the one point on which all members of the Board agreed was expressed in the 
majority opinion as follows: 

" We, or course, concede that this Board, like any other quasi-judicial agency, 
has no authority to act capriciously or arbitrarily. This is a fundamental and 
wholly salutary rule of law which governs our action on jurisdiction as well as 
every substantive decision which we make. We have no doubt that the courts 
will scrutinize our new jurisdictional policy in the light of this accepted princi- 
ple of American jurisprudence." 
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the assertion of jurisdiction based on the size of the entreprise and, if so, 
how far this discretion reaches, they are of importance because they clear¬ 
ly limit the discretion of the Board in other fields. 

On the narrow issue before this Court, the Supreme Court has not ex¬ 
pressed an opinion, although the Board probably will claim support for its 
position by some dicta on this issue in more recent Supreme Court cases, 
such as Bethlehem Steel Co. v. New York Labor Relations Board , 330 U. S. 
767, Garner v. Teamsters Union , 346 U.S. 485, and Building Trades Coun ¬ 
cil v. Kinnard Construction Co ., 346 U.S. 933. However, in each of these 
cases, the question was expressly left open. The Board in none of these 
cases had declined to assert jurisdiction, and the question of whether it had 
the power to do so was not before the Court. Thus, the Court had no occa¬ 
sion to pass on it and did not do so. 

In N. L. R. B. v. Denver Building Trades Council , 341 U.S. 675, 684, 
(1951), the Court stated that the Board ’’sometimes properly declines to 
act. ” But that statement obviously raises as many questions as it answers, 
and, most favorably construed for the Board, it does not condone every 
failure by the Board to act upon a complaint. 

In Jacobsen v. N.L.R.B ., (C.A. 3) 120 F 2d 96 (1941), the Court 
was called upon by employees who had filed unfair labor practice charges 
to review a decision of the Board dismissing a complaint after a full hear¬ 
ing before a Trial Examiner. The dismissal was based on the ground that 
the facts set forth in the record were not sufficiently developed to afford 
a basis for determining whether or not the operations of the employer 
against whom the charges had been filed affected commerce within the 
meaning of the Act. The Board stated that in view of the long period of 
time which had elapsed since the filing of the charges it intended to use 
the discretion granted to it by Section 10 of the Act and that it did not 
deem it advisable to reopen the record upon the issue of its jurisdiction. 

The Court, sitting en banc , set aside the order of the Board and remanded 
the cause with directions to determine the issue of interstate commerce, 
and, if it be found that the operations of the employer did affect commerce, 


to issue an order on the merits of the complaint. The Court said, 120 
F 2d at 101: 

" . . . (T) he Board, having issued its complaint and 
proceeded to hearings, had the duty to decide in limine 
whether or not the operations of the . . . Company af¬ 
fected commerce within the meaning of the Act, and in 
our opinion it was error for the Board not to do this. " 

The Court further concluded that there was no sufficient reason for 
the Board to refuse to receive additional evidence on the issue of inter¬ 
state commerce M and that its refusal to do so was an abuse of discretion. M 
(120 F 2d at 101) While the facts of the case differ somewhat from the 
present one, this case is important as an instance where the Board was 
reversed because the Court held that the Board abused its discretion in 
not deciding whether or not it had jurisdiction. 

The question of dismissal by the Board of an unfair labor practice 
complaint after a formal hearing on the charges on the ground that the ex¬ 
ercise of jurisdiction would not effectuate the policies of the Act was square¬ 
ly at issue in Haleston Drug Stores, Inc, v. N. L.R.B ., (C. A. 9) 187 F2d 
418 (1951), cert. den. 342 U.S. 815, Progressive Mine Workers of Amer ¬ 
ica v. N. L. R. B ., (C. A. 7) 189 F 2d 1 (1951), Joliet Contractors Associ ¬ 
ation v. N. L. R. B . (C. A. 7) 193 F 2d 833 (1952), and Optical Workers 
Union v. N. L.R.B . (C. A. 5) _ F 2d _ (1955), 37 LRRM 2188. 

In the Haleston case, the Court was confronted with a claim by an 
employer to the effect that once the General Counsel had issued a com¬ 
plaint, the Board had no authority whatever to dismiss the complaint on 
the ground that further action would not effectuate the policy of the Act. 

The then General Counsel of the Board took the same position. It is im¬ 
portant to note that theBoard sustained the finding of its Examiner that the 
operations of the employer were essentially local, and that their inter¬ 
ruption by a labor dispute would have only a remote and insubstantial ef¬ 
fect on commerce. The opinion of the Court upholding the dismissal of 
the complaint must be read in this context. No claim seems to have been 
made that the effect on commerce of the operations of the employer was 
anything but TT remote and insubstantial. " The entire case was apparently 



17 

tried solely on the issue of discretion on the part of the General Counsel 
versus no discretion at all on the part of the Board, and when all is said 
and done, the decision stands only for the proposition that the creation of 
an independent General Counsel by the 1947 amendments to the Act did not 
result in requiring the Board to proceed on the merits with every complaint 
issued by the General Counsel. The Petitioner herein does not take issue 
with that proposition, but neither is it germane to the question before this 
court. 

The very recent decision by the Fifth Circuit in the Optical Workers 
case, supra , likewise throws no light on the instant problem. There, as 
in the present case, the petitioner sought review of a decision by the Board 
dismissing a complaint on the basis of the Board’s jurisdiction standards 
as adopted in 1954. At the outset of his opinion, Judge Tuttle noted that the 

n 

petitioner had two main contentions: (1) that the Board could not adopt 
jurisdictional standards through the process of rule making rather than on a 
case-by-case basis; and (2) that, in any event, the jurisdiction rule adopted 
in this instance was arbitrary. All of the opinion is then devoted to con¬ 
sideration and rejection of the first contention. The only mention made in 
the opinion of the argument that the Board acted arbitrarily appears in the 
statement: ’’Therefore, finding, as we do, that the standards adopted by 
the Board are reasonable . . ., ” to which a ”cf” reference is made to the 
Haleston case. As shown above, the Haleston case was concerned with a 
wholly different issue, and to whatever extent that decision may be read 
as having approved the Board’s jurisdiction standards as being ’’reasonable, ” 
it dealt with the wholly different standards adopted in 1950. 

Much more helpful is the decision of the Seventh Circuit in the Joliet 
Contractors case, supra . In that case, the Board dismissed a complaint 
alleging a secondary boycott conducted by a union against a contractors as¬ 
sociation on the ground that the total purchases of each of the employers di¬ 
rectly involved in the alleged unfair practices were considerably below its 


A third contention, attacking the retroactive application of the new standards, was also raised. 
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standards for the assertion of jurisdiction. The contractors association 
argued before the court (1) that in cases involving the building and construc¬ 
tion industry, the Board had no discretionary authority to decline jurisdic¬ 
tion; and (2) that if the question under (1) was answered against the petition¬ 
ers, the Board had improperly exercised its discretionary authority. The 
Court held that in the view which it took of the situation it was not neces¬ 
sary for it to reach the contention under (1). It stated, however, that, 
’’Assuming that the Board has the discretionary authority to decline juris¬ 
diction where the impact on commerce is relatively insubstantial (as claimed 
by the Board) the more basic issue is whether the Board employed a correct 
yardstick or standard in evaluating such impact. ” The Court further held 
that ’’whether the Board properly exercised its discretionary authority in 
turn depends upon a solution of this issue. ” The Court ruled that the ’’total¬ 
ity of the situation” was to be considered, both that which resulted from 
the boycott as well as that which was likely to result, in measuring the 
commerce impact. By using this method the court found that the impact 
of the dispute on commerce was not insubstantial. The Court objected to 
the attempt of the Board to ascertain such impact merely by reason of the 
local nature of the employer’s activities. It held that in so doing the Board 
violated the rules laid down by the U.S. Supreme Court in N. L.R. B. v. 
Fainblatt, 306 U.S. 601, 607 (1939) and Polish National Alliance v. N. L. 
R.B. , 322 U.S. 643, 648 (1944), and said: 

”It must be recognized, of course, that the cases cited 
and many others to which reference could be made were 
in response to an attack upon the jurisdiction of the Board 
because of the local nature of the enterprises involved. 

But even so, the courts in these and many other cases 
have fashioned a yardstick by which the impact on com¬ 
merce is determinable, and we perceive no reason why 
the same yardstick should not be utilized in the instant 
and similar cases in measuring the impact which the 
Union’s boycott had upon commerce. We do not think 
the Board has the unbridled discretion to evaluate such 
impact by any standard which its fancy may suggest as 
expedient in a particular case. ” 
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In the same case the Court distinguished its own decision in Local 
Union No. 12, Progressive Mine Workers of America v. N. L.R.B ., 189 
F 2d 1. It said that in that case it had affirmed the Board’s dismissal of 
an unfair labor practice complaint on the ground that the industry involved 
was isolated and of minor significance and that the impact on commerce 
was not substantial. The Court also made it clear that its decision was 
not in conflict with the statement by the U.S. Supreme Court in N. L.R.B . 
v. Denver Building and Construction Trades Council , 341 U.S. 675 at 684 
to the effect that the Board ’’sometimes properly declines to” take juris¬ 
diction on the ground that the Supreme Court ’’presumably . . . was refer¬ 
ring to a case where the impact on commerce was insubstantial. ” The 
Court concluded by saying: 

”In our view, the unfair labor activities shown and found 
had a substantial effect upon commerce, and the Board's 
conclusion to the contrary is clearly erroneous. Such 
being the case, we think the Board was without the dis¬ 
cretionary authority to dismiss the complaint. In any 
event, its action was an abuse of any discretion which 
it had. ” 

Thus, when all of the court decisions that speak to, or around, the 
issue here involved are considered, only the principle that the Board’s 
discretion to refuse to proceed on jurisdictional grounds is limited and 
subject to court review appears certain. It still remains for this Court 
-- proceeding in an area that is as yet largely uncharted --to determine 
the criteria by which it can decide whether the Board properly and rea¬ 
sonably exercised whatever discretion it has when it adopted the jurisdic¬ 
tional standards that resulted in dismissing the instant complaint. 

To make such a determination, however, the Court must first con¬ 
sider the history of the Board’s exercise of jurisdiction over the local 
transit industry as set forth in the following section of this brief. 
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B. History of the Board’s Assertion of Jurisdiction Over the 
Local Transit Industry 

(1) Prior to 1954, the Board Held That Jurisdiction 

Over Local Transit Lines Wa$ to be Exercised to the Fullest 

Extent . 

One of the earliest cases in the history of the Act was National Labor 
Relations Board v. Washington, Virginia and Maryland Coach Company , 

301 U.S. 142 (1937), upholding the jurisdiction of the Board over an inter¬ 
state and local passenger transit operation (1 N. L.R. B. 769). After that 
case the Board repeatedly asserted jurisdiction over the local transit in¬ 
dustry, both under the National Labor Relations Act of 1935 and the Labor 
Management Relations Act, 1947. That industry had been a fertile ground 
for company unionism and for various other unfair labor practices. 

See Virginia Electric Power Company , 20 N.L.R. B. 911. 

Ohio Valley Bus Company , 38 N. L.R. B. 838. 

Baltimore Transit Company , 47 N. L.R. B. 109. 

Louisville Railway Company , 69 N. L.R.B. 691. 

Previous Board practice as to the assertion of jurisdiction in that in¬ 
dustry, was codified in 1950 in W. C. King d/b/a/ Local Transit Lines, 

91 N. L.R.B. 623, which involved a small bus operation serving the area 
of Knoxville, Tennessee. In that case the Board said: 

"Our experience has shown that public utilities includ¬ 
ing public transit systems of the type here involved, 
have such an important impact on commerce as to war¬ 
rant our taking jurisdiction over all cases involving such 
enterprises, where they are engaged in commerce or in 
operations affecting commerce, subject only to the rule 
of de minimis. " 

It is important to note that the adoption of this rule was based upon 
the "experience" of the Board. Such experience had been gained over a 
number of years. In various cases involving large, medium sized and 
small public transit systems, the Board found almost uniformly that a 
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public transit system was inseparably interwoven with the commercial, 
financial and industrial life of the community served, and that it was ap¬ 
propriate for the Board to assert jurisdiction. The jurisdictional facts in 
some of these cases are summarized in the following table: 


Name of Company 

Citation 

No. of 
Buses 
Operated 

Popula¬ 

tion 

Served 

Annual Annual 

Gross Direct and 

Revenue Indirect Purchases 

Menderson Bus Lines 

58 N.L.R.B. 820 

41 

* 


* 

$171,700 

Tampa Transit Lines, Inc. 

71 N.L.R.B. 742 

• 

170,000 


* 

$660,000 

Amarillo Bus Company 

78 N.L.R.B. 1103 

• 

70,000 


• 

$ 44,600 

Lynchburg Transit Company 

79 N.L.R.B. 546 

• 

* 

$ 

490.000^/ 

$210,000 

El Paso-Ysleta Bus Line 

79 N.L.R.B. 1068—^ 

9 

• 

$ 

84,052 

* 

City Transportation Co. 

80 N.L.R.B. 270 

• 

55,000 

$ 

180,000 

$140,457 3/ 

Gate City Transit Lines 

81 N.L.R.B. 79 

14 

80,000 

$ 

146.000 

$ 43,000 

Bussard Taxi and Bus Service 

81 N.L.R.B. 1181 

17 

• 


• 

* 

Suburban Transportation 
System 

82 N.L.R.B. 956 

48 

• 

$ 

620.000 

$102,000 

Harrisburg Railways Co. 

84 N.L.R.B. 678 

151 

125,000 

$2,000,000 

$410,953 

Clelland Bus Lines 

85 N.L.R.B. 306 

43 

* 

$ 

200.000 

$100,000 

Rosedale Passenger Lines 

85 N.L.R.B. 527 

46 

• 

$ 

362,292 

$150,269 

Beaumont City Lines 

90 N.L.R.B. 1800 

60 

* 

$ 

885,860 

$125,680 

Local Transit Lines 

91 N.L.R.B. 623 

15 

• 

$ 

100.000 

$ 58.500 

Gastonia Transit Company 

91 N.L.R.B. 894 

13 


$ 

4/ 

136,841- 

4/ 

$ 46.031- 

Columbus-Celina Coach 

Lines 

97 N.L.R.B. 777 

29 

• 

$ 

833-/ 

$175,000 

Trafford Coach Lines 

97 N.L.R.B. 938 

• 

* 


• 

$105,000 

Wichita Transportation Corp. 

73 N.L.R.B. 1070 

• 

• 


* 

$266,500 


• Not shown in Board's decision 
1/ First nine months of 1947. 

2/ Also 85 N.L.R.B. 1149 and 91 N.L.R.B. 590, enf'd, CA 5. 190 F2d 261. 
3/ Includes all of 1947 and part of 1948. 

4/ First six months of 1950. 

5/ Daily. 
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As this data demonstrates, the great majority of these transit opera¬ 
tions was less extensive than those of Charleston Transit Company. The 
Board also has taken jurisdiction over a number of other transit companies 
operating wholly within one state but whose operations were more extensive 
than those of the Company in the present case. 

Baltimore Transit Co., 47 N. L.R.B. 109, enfd., 

(C.A. 4) 140 F 2d 51 

Chicago Surface Lines , 58 N.L.R.B. 1140 

Spokane U nited Railway s, 60 N. L.R.B. 14 

Louisville Railway Company, 69 N. L. R. B. 691, 

90 N. L.R.B. 678, 94 N. L.R.B. 20 

Pittsburgh Railways Co., 70 N. L. R. B. 670, 

79 N. L.R.B. 750 

St. Louis Public Service, 71 N. L.R.B. 160, 

75N.L.R.B. 693, 77 N.L.R.B. 749 

Philadelphia Suburban Transportation Co., 79 N. L. R. B. 

448 

Fort Worth Transit Company (Texas) 80 N. L. R. B. 1422 

Union Street Railway Co., (New Bedford, Mass.) 

93 N. L.R.B. 782 

New York City Omnibus Corp ., 104 N. L.R.B. 579 

Key System Transit Lines , (Oakland, Calif.) 105 N. L.R.B. 526 

Most of the above companies in both groups had the service normally 
provided by public transit systems to instrumentalities of interstate com¬ 
merce, such as railroads, interstate bus lines, telephone companies, and 
to plants which manufacture goods destined for interstate commerce. The 
dependence of the workers in these plants upon the service of the various 
companies differed to some extent. It is obvious that the large number 
of transit cases decided and reported prior to W. C. King d/b/a Local 
Transit Lines , 91 N.L.R. B. 623, covered a wide variety of operations 
and gave the Board an ample opportunity to judge the effect of such oper¬ 
ations on interstate commerce. Thus the finding in that decision was not 
based on speculation or general considerations of policy but on the facts 
of record in the proceedings conducted by the Board, and the decision that 
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jurisdiction should be asserted over all local public utilities (including 
transit lines) was properly made by a "tribunal informed by e^qperience" 
(Illinois Central R.R. v. I.C.C., 206 U.S. 441, 454). 


(2) Congress Was Advised of the Policy of the Board 
in Effect Prior to 1954 and Refused to Enact Legislation Contrary 
to Such Policy 


In the 1947 congressional deliberations, which led to the Taft-Hartley 
revisions in the Act, there were those who urged that privately owned pub¬ 
lic utilities, such as local transit systems operating within the confines 
of a single state, should be excluded from the coverage of the federal labor 
law. Specific legislation (H. R. 1095, 80th Cong. 1st Sess, Section 2(b)) 
directed to that end was introduced and considered; but such legislation 
failed of passage. In Amalgamated Association v. Wisconsin Employment 
Relations Board , (1951), 340 U. S. 383, the Supreme Court, in rejecting 
the contention that the Wisconsin statute regulating strikes in local public 
utilities did not conflict with the federal law because the regulated local 
utilities were not covered by the federal law, referred to this important 
piece of legislative history in these terms: 

"In 1947, it was proposed that the coverage of the 
federal Act be limited so as to exclude utilities and 
other enterprises whose productive effort did not ex¬ 
tend across state lines. H.R. 1095, 80th Cong., 1st 
Sess. (Section 2(b)). Congress did not adopt any such 
limitation on the application of the National Labor Re¬ 
lations Act, but, instead, amended that Act with full 
appreciation of the extent of its coverage. See H.R. 

Rep. No. 245, 80th Cong., 1st Sess. 40, 44 (1947); 

S. Rep. No. 105, 80th Cong., 1st Sess. 26 (1947); 

H.R. Conf. Rep. No. 510, 80th Cong., 1st Sess. 60 
(1947)." 

It is interesting to note that the Board appeared in that case as amicus 
curiae and urged the Court to reject any distinction between local public 
utilities and national manufacturing organizations. 

Not only did Congress, in 1947 when enacting the Taft-Hartley Act, 
reject proposals to limit the coverage of the federal Act so as to exclude 
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utilities and other enterprises whose productive effort did not extend across 
state lines, it has subsequently refused to enact proposals which would 
place similar limitations on the scope of the Act. 

Thus, Senator Goldwater of Arizona introduced a bill in 1953 to the 
effect that nothing in the Labor Management Relations Act should be "con¬ 
strued to nullify the power of any State or Territory to regulate or qualify 
the right of employees to strike or picket. " 

S. 1161, 83rd Congress, 1st Session 

Senator Wiley (Wisconsin) at the same session introduced a bill drafted by 
the Association of State Attorney Generals according to which the Act was 
to be amended so as not to deprive "States of jurisdiction to enforce laws 
and regulations not inconsistent with (the Act) unless jurisdiction of the 
same controversy involving the same parties and issues shall have been 
undertaken by the National Labor Relations Board or other federal agency 
designated in this Act. " 

S. 2218, 83rd Congress, 1st Session; 99 Cong. Rec. 7284 
A slightly different approach along the same line of greater state authority 
over matters exclusively regulated in the Act was taken by Senator Ives 
of New York. A bill introduced by him provided that the Board could 
decline jurisdiction over labor disputes where the effect on commerce 
was not sufficiently substantial to warrant the exercise of jurisdiction. In 
that event any agency or the courts of any State were authorized to assume 
jurisdiction over such labor disputes. 

S. 1264, 83rd Congress, 1st Session; 99 Cong. Rec. 1846 
None of the three bills was reported out of Committee. 

In 1954, the Congress was again presented with an opportunity to ex¬ 
press its wish as to whether or not limitations on the scope of the Act 
should be enacted, especially in the case of public utilities. 

Senator Smith of New Jersey introduced a bill, S. 2650, 83rd Con¬ 
gress, 2nd Sess. (1954), which proposed adding a new subsection to Sec¬ 
tion 6 of the Act to read as follows: 
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"(b) (1) The Board, in its discretion, may decline to as¬ 
sert jurisdiction over any labor dispute where, in the 
opinion of the Board, the effect on commerce is not suf¬ 
ficiently substantial to warrant the exercise of its juris¬ 
diction. 

"(2) Nothing in this Act shall be deemed to prevent or bar 
any agency, or the courts of any State or Territory, from 
assuming and asserting jurisdiction over labor disputes 
over which the Board declines, pursuant to paragraph (1) 
of this subsection, to assert jurisdiction. " 

As a related amendment, he further proposed to add to Section 14 a 

new subsection to read as follows: 

"(c) Nothing in this Act shall be construed to interfere with 
the enactment and enforcement by the States of laws to deal 
in emergencies with labor disputes which, if permitted to 
occur or continue, will constitute a clear and present dan¬ 
ger to the health or safety of the people of the State: Pro¬ 
vided, that no State shall be authorized ... to take action 
in any labor dispute in which the Federal Government is 
acting pursuant to Sections 206 to 210, inclusive, of this 
Act ... " 

These several amendments if enacted would have resulted in changing 
the law as laid down in both the Amalgamated Association case, 340 U.S. 
383 (1951), and Garner v. Teamsters Union, 346 U.S. 485 (1953), and 
would have shifted jurisdiction over public utility labor matters to a large 
degree from the Federal Government to the States. 

The bills introduced in 1954 were in accord with the recommendations 

of President Eisenhower in his message to Congress: 

"The act should make clear that the several States and 
Territories, when confronted with emergencies endan¬ 
gering the health or safety of their citizens, are not, 
through any conflict with the Federal law, actual or im¬ 
plied, deprived of the right to deal with such emergencies. 

The need for clarification of jurisdiction between the Fed¬ 
eral and the State and Territorial Governments in the la¬ 
bor-management field has lately been emphasized by the 
broad implications of the most recent decision of the Su¬ 
preme Court dealing with this subject. The Department 
and Agency Heads concerned are, at my request, pres¬ 
ently examining the various areas in which conflicts of 
jurisdiction occur. When such examination is completed, 

I shall make my recommendations to the Congress for 
corrective legislation. " (House of Representatives, Doc¬ 
ument No. 291, 83rdCong., 2d Sess., January 11, 1954) 
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This was further developed in a letter to Senator Smith as follows: 

"My associates are still studying this extremely complex 
problem, and while that study has not as yet been com¬ 
pleted, it has gone far enough to develop some conclu¬ 
sions: 

"(1) Where the governor of a State determines that a 
labor dispute is endangering, or will endanger, the health 
and safety of the citizens of that State, certainly nothing 
in the Federal law should have the effect of preventing the 
state from dealing with that dispute. This was covered 
specifically in my message of January 11. 

"(2) Nothing in the Federal law should have the effect of 
preventing a State from exercising its traditional police 
powers for maintaining public order. " (Letter of March 
26, 1954, to Senator H. Alexander Smith; See Senate Re¬ 
port No. 1211, 83rd Cong., 2nd Sess., P. 8) 

The Senate Committee on Labor and Public Welfare in reporting fa¬ 
vorably on the Smith Bill observed that, in addition to giving States the 
right to act in labor disputes where emergencies exist, even though the 
enterprises involved are subject to the Act, the bill also permitted the 
Board to select for decision only those cases substantially interstate in 
character. Significantly, this report further stated that doubt about the 
Board's discretionary authority to refuse assertion of its jurisdiction had 
been raised by the decision in Joliet Contractors Association v. N. L. R. B . 
(1952) 193 F 2d 833 (C. A. 7), and that it was intended to write into the law 
the principle of Haleston Drug Stores v. N. L. R. B . (1951) 187 F 2d 418 
(C. A. 9) cert. den. 342 U.S. 815 (1951). The Committee stressed the 
point that the amendments were substantially along the lines indicated by 
the President. (See Senate Report No. 1211, 83rd Cong. 2nd Sess., pp. 

2, 3, 17, and 18.) 

The amendments and the Committee report occasioned vigorous de¬ 
bate on the floor of the Senate. Senator Smith, in advocating the passage 
of the bill, admitted that the issue of state powers as against federal law 
was "one of the most controversial subjects in the bill” (100 Cong. Rec. 

5836). He expressly stated that his bill would give States the right to act 
in transit strikes where the transit company was substantially the only 
means of transportation to large elements of the public (100 Cong. Rec. 5383). 
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Senator Goldwater (Arizona) introduced an amendment, the object of 
which was to extend State jurisdiction to companies other than public util¬ 
ities (100 Cong. Rec. 5840). He stated that the enactment of such a bill 
presents to the American people "the last chance they will ever have to 
return to the doctrine of States rights in this field" (100 Cong. Rec. 6198). 

During the close of the debate, Senator Cooper stated: 

"With respect to the States-rights amendment, I shall 
oppose it, because the ultimate result, it seems to me, 
would be a division of responsibility on labor-manage¬ 
ment relations affecting interstate commerce between 
Federal and State Governments. It would mean two jur¬ 
isdictions, and it could lead to two systems of law, per¬ 
haps two contradictory systems." (100 Cong. Rec. 6200). 

Despite the administration support the Senate failed to pass the Smith 
Bill. Rather, on May 7, 1954, it was recommitted by a vote of 50 to 42 
(100 Cong. Rec. 6202). 

(3) The Establishment in 1954 of a $3 Million Minimum 

for the Assertion of Jurisdiction Over Local Transit Systems . 

On October 26, 1954, the Board decided Breeding Transfer Co. (110 
N. L. R. B. 493), a representation case, in which it dismissed the petition 
on the ground that it had decided no longer to assert jurisdiction over 
transportation companies or other local activities which constituted a 
link in the chain of interstate commerce unless annual income received 
by the particular employer from services which constituted part of inter¬ 
state commerce totaled no less than $100,000. On the same day, it de¬ 
cided G^enwicl^Ga^Co^, (110 N. L.R. B. 564), another representation 
case, in which it dismissed a petition for decertification, announcing a 
new jurisdictional standard for intrastate public utilities, including tran¬ 
sit systems. Under that standard the Board will assert jurisdiction over 
local public utility and transit systems affecting commerce only if the 
gross value of business is $3, 000, 000 or more per year. Both cases 
were decided by a majority consisting of Chairman Farmer, who had 
taken office in July 1953, Member Rodgers, who had taken office in 
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August 1953, and Member Beeson, whose term of office began in March 
1954. (See for terms of office Nineteenth Annual Report of the National 
Labor Relations Board , for fiscal year ended June 30, 1954, page 1.) 
Members Murdock and Peterson dissented with opinion in each case. 

The Breeding Transfer case was employed by both the majority to 
defend, and the dissenting members to attack, the bases upon which wide¬ 
spread revisions in the Board’s jurisdictional policy as announced in that 
case and in subsequent cases, was bottomed. The majority stated that in 
making the modifications of the jurisdictional standards they had given due 
consideration to the following criteria: (1) the problem of bringing the case 
load of the Board down to manageable size; (2) the desirability of re¬ 
ducing an extraordinary large case load in order that the Board might give 
adequate attention to more important cases; (3) the relative importance to 
the national economy of essentially local enterprises as against those hav¬ 
ing a truly substantial impact on our economy; and (4) overall budgetary 
policies and limitations. Neither in this case, nor in the Greenwich Gas 
case, nor in any of the subsequent decisions concerning public utilities or 
local transit lines did the Board majority make any specific findings to the 
effect that such enterprises were not a substantial part of the national econ¬ 
omy or that they did not have an important impact on commerce. In other 
words, no reasons were given beyond the merest generalities for overrul¬ 
ing a policy of asserting jurisdiction over all local transit operations that 
had stood for 19 years. 

The dissenters rejected the reasons under (1) (2) and (4) given by the 
majority of the Board. They stated that the Board had neither an unman¬ 
ageable case load nor pressing budgetary difficulties. Member Murdock 
noted that on October 8, 1954, the Board’s staff of more than 85 legal as¬ 
sistants had available for assignment only 16 complaint cases and 18 repre¬ 
sentation cases, ”an extremely low working back log” for a staff of this 
size. This statistical item remained uncontroverted both in the majority 
opinion in Breeding Transfer , which was obviously rewritten in view of 
the dissents (See footnote 39 preceding the opinion of Member Peterson) 
and in subsequent Board decisions applying the new standards. Member 
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Murdock also strongly denied that appropriations did not permit handling 
as many cases as under the 1950 plan of asserting jurisdiction and asserted 
that the actual facts showed no pressing budget difficulties and even a volun¬ 
tary reduction in the staff of the Board during the past year during which it 
was operating under the prior standards. Finally Member Murdock flatly 
denied that the new standards were based on exhaustive study and research 
as claimed by the majority. He contended that the committee of legal as¬ 
sistants appointed to study the question of jurisdiction did not explore the 
criteria of the necessity of limiting jurisdiction on the ground of insufficient 
appropriations or an excessive backlog of cases, but instead, proceeding 
on the "well founded assumption that a majority of the Board desired to 
make a cut in jurisdiction, " it directed its efforts to a factual study of two 
jurisdictional plans "of a highly restrictive nature" then under considera¬ 
tion. The Board has refused to make this study available for research and 
comment. (See 55 Col. Law Review 8 52 at 858, Footnote 30). Concerning 
the $3, 000, 000 formula for public utilities inclusive of local transit lines, 
Members Murdock and Peterson concluded that it "is without support in 
either fact or law. " ( Greenwich Gas Co ., 110 N. L. R. B.564, at 567). 

The dissenters further contended that the standards were established 
in order to return by way of administrative reallocation a greater share 
of federal authority to state and local governments. (Member Murdock 
in Breeding Transfer , 110 N. L.R. B. at 502, Member Peterson ibid , at 
528). Member Murdock substantiated his contention by referring to the 
frequent promises and predictions by two of the three member majority 
of the Board in public speeches they made during 1953 and 1954. The fol¬ 
lowing were cited: 

"The one thing this nation needs more than anything else 
to maintain its vigor and strength is a revival of interest 
by local government in tackling and solving the problems 
of their local people. That is why I strongly advocate a 
gradual but nevertheless marked withdrawal of the hand 
of the N. L. R. B. from strictly local disputes. " (Address 
by Chairman Farmer, New Orleans, La., January 21, 

1954) 


TT (R) egardless of the legal scope of the commerce clause, 
the Federal Agencies should, as a matter of self restraint, 
impose limits on their own power and thus provide the op¬ 
portunity for local problems to be settled on a local bas¬ 
is . . . TT (Address by Chairman Farmer, Washington, 

D. C., October 21, 1953) 

"The first of these" (Actions which should be taken by 
the new members) "is to limit the jurisdiction of the 
Board to free it from the consideration of hundreds, if 
not thousands of cases which are markedly local in nature 
and in impact. Such cases should, in keeping with our 
American system of constitutional government be dealt 
with by the localities and the states. " (Member Rodgers 
before the American Bar Association, Atlanta, Ga., March 
15, 1954) 

"This is . . . a Federal State, and it is the underlying phil¬ 
osophy of our government, and I might add of our President, 
that the states and communities not only should, but must, 
assume and discharge the responsibility of local affairs 
... I believe that this agency should assist this admin¬ 
istration in pulling back the outer reaches of federal bureau¬ 
cracy, and thus encourage rather than impede the develop¬ 
ment of our communities and our states. " (Address by Mem¬ 
ber Rodgers, New York, New York, January 12, 1954) 

To these citations may be added an address by Chairman Farmer before 

the Annual Institute of the College of Law of the University of Tennessee 

November 1953: 

"... Uncle Sam’s long arm has reached out to assert it¬ 
self over too many labor-management situations which ought 
to be resolved closer to their origin . . . (D) uring the past 
fiscal year more than 14, 000 cases were filed with the Board 
. . . and a very large proportion . . . involved businesses 
which employed fewer than 20 employees ... As of today, 
we should raise our sights so that the Federal government 
will not intervene in insignificant labor disputes . . . 

"To this end, where opportunity has asserted itself through 
individual cases, I have taken the position that we should 
give greater emphasis to a policy of administrative self- 
restraint . . . (W) e intend to re-examine the jurisdiction¬ 
al plan and to bring it into closer proximity to present day 
reality. " (23 Tennessee Law Review , Feb. 1954, p. 112, 
117-118). 

It is important to note that while the majority members stated that 
the desire to establish broader state jurisdiction was no factor in their 
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decision, they admitted that if such was an inevitable consequence of their 
having drastically limited the Board’s jurisdiction, they would not view it 
as a "sinister development. " ( Breeding Transfer , 110 N. L.R. B. at 497). 

There was considerable disagreement among the Board members as 
to the over-all effects of the new standards. ( Breeding Transfer, 110 
N. L.R. B. at 500 and 507). Concerning the effect on public utilities, Mem¬ 
ber Murdock cited the report by a committee of legal assistants mentioned 
above to the effect that at least 50 per cent of gas, water, power, and pub¬ 
lic transit firms over which the Board previously had asserted jurisdiction 
would be excluded as a result of the three million dollar receipts test while 
another 10 per cent would be in doubt. He apparently considered this figure 
as too low for electric utility companies alone since he added that it could 
be ascertained from data supplied by the Federal Power Commission that 
some 79 per cent of the total number of such companies would fall outside 
the three million dollar requirement. ( Breeding Transfer, at p. 507, Green ¬ 
w ich Gas Co ., at p. 568) While the majority seems to question the accur¬ 
acy of the percentage of enterprises to be excluded under the new standards, 
it did not substitute any findings or even estimates of its own. Instead it 
referred to a study (unpublished and unverifiable) by the Bureau of Old Age 
and Survivors Insurance covering the year 1947, according to which in the 
categories "utilities: electric and gas” and "local utilities and local public 
services, not elsewhere classified, " elimination of the 50 per cent of the 
units at the lowest end of the size scale would result in elimination of only 
4. 4 per cent of the total employees, and that as to "local railways and bus 
lines" elimination of the first 50 per cent of the units would cut off but 2. 2 
per cent of the total employees. 

As the data set forth above in the statement of facts and discussed 
at greater length below demonstrate, the majority's evaluation of the im¬ 
pact of the three million dollar standard on the local transit industry is 
completely contrary to the facts -- facts of which the Board arbitrarily re¬ 
fused to be apprized. 
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C. The Board 7 s New Jurisdiction Standard For the Local Tran ¬ 
sit Industry Disregards and Conflicts with the Policy of Congress as Ex¬ 
pressed in the Act and Its Legislative History and Represents an Attemp t 
at Administrative Legislation 

In the light of what is set forth above, the Petitioner submits that in 
the promulgation of the three million dollar jurisdiction standard for the 
local transit industry the Board, under the guise of administering the Act, 
has actually attempted to change it. It need hardly be said that no construc¬ 
tion of the scope of the Board’s discretion to limit its exercise of jurisdic¬ 
tion, or its discretion in any other* area, can enable the Board to legislate 
by administrative fiat. 

In Colgate Co. v. N. L.R. B . 338 U.S. 355 (1949), the Supreme Court 

rejected a line of decisions in which the Board had held as a matter of policy 

that even where a valid union security agreement existed an employer could 

not validly discharge an employee at the request of the contracting union 

where he knew that the request was made because of rival union activity at 

a time when it was appropriate to seek a change of union representatives 

through an election. After pointing out that Congress has placed no such 

limitations on the exercise of union security agreements the court said: 

”It is not necessary for us to justify the policy of Con¬ 
gress. It is enough that we find it in the statute. That 
policy cannot be defeated by the Board’s policy , which 
would make an unfair labor practice out of that which 
is authorized by the Act. The Board cannot ignore the 
plain provisions of a valid contract made in accordance 
with the letter and the spirit of the statute and reform it 
to conform to the Board’s idea of correct policy. To sus¬ 
tain the Board’s contention would be to permit the Board 
under the guise of administration to put limitations in the 
statute not placed there by Congress. ” (Emphasis added) 

338 U.S. 355 at 362-363. 

This Court has also recognized that the Board cannot write into the 
Act that which the Congress has refused to legislate. It ruled against the 
contention of the Board that it was justified in rejecting certain non-com¬ 
munist affidavits filed by union officials despite the absence of any provisions 
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of the Act on the ground that the Board had the ’’inherent powers” to do so. 
The Court held that the Board had no such authority and that if the sanc¬ 
tions against false affidavits provided for in the Act had proved insuffi¬ 
cient, it was for Congress and not for the Board to provide new ones. 

Farmer v. United Electrical Workers, 93 U.S. App. D.C. 

178, 211 F. 2d 36 (1953) cert, denied 347 U.S. 943 (1954) 

Farmer v. International Fur etc. Workers Unions, 

U.S. App. D.C. _, 221 F. 2d 862 (1955) — 

(1) The Board has Created a Special Classification For 
Public Utilities, and a Jurisdiction Test in Which Size is the Only 
Criterion, Although Congress Has Specifically Refused to do Either. 


Under the Board’s rule in the Greenwich Gas case, on the basis of 
which the instant complaint was dismissed, the only intra-state transit 
systems or other local utilities over which the Board will assert juris¬ 
diction, are those whose annual value of business is at least three million 
dollars. No other jurisdictional criteria are applicable, and no other type 
of business is subject to any such drastic limitation. 8 Thus, by adminis¬ 
trative fiat, the Board has created a special classification for applying 
the Act to local public utility companies, although the Supreme Court held 
in Amalgamated Association v. Wisconsin Employment Relations Board , 
340 U.S. 383, discussed previously, that ”(c) reation of a special classi¬ 
fication for public utilities is for Congress, not for this Court. ” 

Nor is this an area where Congress has been silent. Whatever may 
be said of other industries, the question of whether the federal act should 
continue to be applicable in full measure to intra-state public utilities has 
been specifically considered by the Congress. The legislative history set 
forth above (See p. 23-27 supra) makes it plain that at the time of the 1947 
amendments to the Act, as well as in subsequent sessions of Congress, 

8 ' 

' The only other types of businesses in which, under the Board's new jurisdiction standards, the annual reven¬ 
ue is the sole criteria for the assertion of jurisdiction are newspapers, in which case the minimum required 
is $500,000. and radio and television stations, where the minimum is $200, 000. For a summary of all of 
the new standards, see Nineteenth Report of the N.L.R.B ., pp. 2-5. 
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legislation directed at limiting the extent to which the Board could assert 
jurisdiction over local public utilities was considered. The Congress, fully 
cognizant of the fact that the Board had always asserted jurisdiction over 
all local public utilities whose operations were not de minimis , has con¬ 
sistently refused to adopt such proposed amendments to the Act. The fail¬ 
ure of Congress to change a statute when alleged faults are brought to its 
attention as in the present situation is of special significance in the con¬ 
struction of such statutes and indicates legislative acquiesence in its con¬ 
temporary and administrative construction. 

See Neuberger v. Commissioner, (1940), 311 U.S. 83, 89 

Madden v. Brotherhood and Union, etc., (1945), 147 F. 2d 
439 (C.A. 4) 

N. L.R. B. v. JohnS. Barnes Corp. (1949) 178 F. 2d 156, 

161 (C.A. 7) 

The conflict between the Board’s new jurisdiction standard for local 
public utilities and the policy of Congress manifests itself most plainly in 
the simple fact that the Board has attempted to create a special classifi¬ 
cation for such utilities in the face of the refusal of Congress to do so. 
However, another area of conflict to be considered arises from the fact 
that the effect of the Board’s establishment of a jurisdiction standard which 
turns solely on the amount of annual revenue is to classify employers by 
size regardless of the effect of the individual local utility on interstate 
commerce, to include all large utilities and to exclude the smaller ones 
which, individually, do not come up to the Board’s new standards. Such 
an approach cannot be squared with the legislative history of the Act. The 
exclusion of businesses by size had been proposed at the time of the pas¬ 
sage of the National Labor Relations Act in 1935. The Senate Committee 
on Education and Labor, however, rejected a proposal to exclude employ¬ 
ers of less than 10 employees on the ground that ’’the rights of employees 
should not be denied because of the size of the plant in which they work. ” 
Sen. Rep. No. 573, 74th Cong., 1st Sess. (1935). The pertinent 
terms ’’employer, ” ’’commerce” and ’’affecting commerce" in Section 2 
(2), (6) and (7) of the Act remained unchanged in their meaning when the 
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Act was amended in 1947. At the time of the debates leading to the enact¬ 
ment of the Labor Management Relations Act, 1947, Senator Taft, the 
sponsor of the legislation, expressed a view regarding small employers 
similar to that held by the Senate Committee in 1935. He stated on the 
floor of the Senate that "larger employers can well look after themselves 
but throughout the United States there are hundreds of thousands of smal¬ 
ler employers, smaller businessmen, who, under the existing statutes 
have come gradually to be at the mercy of labor union leaders ..." 

(93 Cong. Rec. 3834). It is true that Senator Taft had in mind unfair la¬ 
bor practices or other acts declared unlawful by the new legislation com¬ 
mitted against employers, but it is equally clear that Congress did not 
intend to establish different standards as to the jurisdiction of the Board 
where employers are the complaining parties than in cases of charges 
filed by employees or by labor unions. 

It will also have to be considered that legislative classification by 
size of the enterprise regulated, either on the basis of the money value 
of the business done or of the number of employees or on some other basis, 
is common and proper. Where Congress intended that small employers 
be excluded from federal regulatory laws, it has done so e^qpressly and 
has drawn the line between included and excluded enterprises. Examples 
of statutes in which Congress has specifically excluded smaller enterprises 
are: 

(1) Employees of newspapers with a circulation of less than 4,000; 
switchboard operators in a public telephone exchange with 750 
or less stations; employees of telegraph agencies, the revenue 
of which does not exceed $500 per month. Fair Labor Stand¬ 
ards Act, 29 U. S.C.A. Section 213(a) (8), (11) and (13) 

(2) Issues of securities under $300,000. 

Securities Act of 1933, 15 U.S.C.A. Section 77, c, (11) (b). 

(3) Employers of less than 4 persons. 

Federal Unemployment Tax Act, 26 U.S. C. A. Section 3306(a). 

(4) Railroad lines of less than 100 miles in length. 

"Adamson Act," 45 U.S.C.A. Section 65. 


(5) Stockyards with less than 25,000 square feet. Packers and 
Stockyards Act, 1921, 7 U.S.C.A. Section 202. 

This separation of regulated and exempted enterprises according to 
size is clearly a matter for Congressional action. Administrative agencies 
charged with the enforcement of federal regulatory enactments can not be 
assumed to be permitted to carve out such exemptions unless authorized by 
Congress. When, as in this instance, the Congress has itself rejected such 
an exemption, the administrative agency surely has no authority to adopt it. 

In sum, the Petitioner submits that on the matters touched upon by 
the Board’s new jurisdiction standard for local public utilities, the Con¬ 
gress has left no doubt as to its policy. It has considered and approved the 
broadest exercise by the Board of jurisdiction in this industry. It has de¬ 
liberately refused to create a special classification in the Act in any way 
limiting the application of the Act to local public utilities, and it has dis¬ 
avowed any jurisdiction tests which turn solely upon the size of the estab¬ 
lishment involved. In adopting a rule by which the Board separates local 
public utilities from the rest of American industry and refuses to assert 
jurisdiction unless the annual amount of revenue of the company involved 
equals three million dollars, the Board has acted contrary to the policy 
of Congress. It has proceeded far beyond the point at which its adminis¬ 
trative discretion must be considered to have ended. No consideration of 
budget limitations or similar factors urged as justification for the Board’s 
self-limitation of its jurisdiction can support a policy which, as in this in¬ 
stance, conflicts with the expressed will of Congress. This Court cannot 
sustain the Board in so obvious an attempt to legislate. 

(2) The Board Has Attempted to Invest the States With 
Jurisdiction Over Matters Regulated By the Labor-Management Re¬ 
lations Act, Contrary to the Will of Congress . 

Despite the protestations to the contrary by the majority members 
of the Board in the Breedin g Transfer case, supra, it is an inescapable 
fact that the desire of those members to extend the jurisdictionof the states over 
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labor relations matters played a decisive role in the kind of drastic limi¬ 
tations on the Board’s jurisdiction found in the new local transit rule in¬ 
volved in the present case. The several quotations from speeches, alluded 
to by the dissenting members, as set forth above, show that at least two 
of the three majority members had made no secret of their desire to so 
administer the Act as to leave to the states greater freedom to regulate 
matters formerly regulated by the Board. Moreover, it must be remem¬ 
bered that the dissenting members were not merely speaking as outside 
commentators, attacking the bare words and rationale e^qjlicitly set forth 
in the majority opinion. They were present at the closed sessions in 
which the Board formulated its new jurisdiction standards, and had the 
opportunity to ascertain all of the considerations that, in fact, motivated 
the final decision. Their charge that the desire by the majority to extend 
the jurisdiction of the states was a critical factor in that decision cannot 
be treated lightly. And one could hardly consider that accusation anything 
but justified under the circumstances. How, but by severely curtailing 
the Board’s exercise of jurisdiction, could the majority members have in¬ 
tended to keep the promises they had made to ’’provide the opportunity for 
local problems to be settled on a local basis, ” and to ’’assist this adminis¬ 
tration in pulling back the outer reaches of federal bureaucracy”? And 
despite their denial that such considerations motivated the changes effec¬ 
ted in the Board’s jurisdictional standards, the majority members, as 
noted above, admitted that if the inevitable effect of those changes was to 
establish broader state jurisdiction they would not view this as a ’’sinis¬ 
ter development. ” 

Yet, here again, whether the attempted delegation to the states of 
more control over labor relations, was the intended purpose or the inev¬ 
itable effect of the 1954 changes in the jurisdictional tests, the Board 
acted not to effectuate the policy of the statute as enacted by Congress, 
but rather to amend it by administrative fiat. 

Prior to the passage of the Labor Management Relations Act in 1947, 
the Board ceded jurisdiction over certain industries to state labor relations 
boards. At that time the National Labor Relations Act, as passed in 1935, 
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contained no provision as to cession. 

See Bethlehe m Steel Co. v. New York State Labor Relations Board, 
330 U.S. 767, 794 (1947; appendix to dissenting opinion). 

Section 10(a) of the Act, as amended in 1947, specifically regulated 
this problem in a comprehensive, and it is submitted in an exclusive, way 
as follows: 

”. . . the Board is empowered by agreement with any 
agency of any State or Territory to cede to such agency 
jurisdiction over any cases in any industry (other than 
mining, manufacturing, communications, and transpor¬ 
tation except where predominantly local in character) 
even though such cases may involve labor disputes affect¬ 
ing commerce, unless the provision of the State or Terri¬ 
torial statute applicable to the determination of such cases 
by such agency is inconsistent with the corresponding pro¬ 
vision of this Act or has received a construction inconsis¬ 
tent therewith. Tt 

This section has been interpreted to mean that the provisions of the state 
and federal acts must be parallel in all respects in order for the Board to 
cede jurisdiction. 

Algoma Plywood and Veneer Co. v. Wisconsin Employment Re- 
~ lations Board , 336 U.S. 301, 313 (1949) 

No cession would, of course, be possible in a state like West Vir¬ 
ginia which has not provided by statute for recognition of labor organiza¬ 
tions, the right to bargain collectively through representatives of one’s 
own choosing, or the prevention of unfair labor practices by an ’’adminis- 
trative agency. tT 

West Virginia Code of 1949, Annotated, The Michie Company, 
Charlottesville, Virginia, General Index ’’Labor” 

4 ’’Labor Law Reporter” (Commerce Clearing House) Par. 41, 
pp. 47, 201-204 

35 Labor Relations Reference Manual (Bureau of National Affairs) 
3020, 3032 

It is submitted that this statutory enactment withdrew from the Board 
any power to cede jurisdiction to the states on its own terms, substituting 
therefor the rigid provisions as to a cession agreement contained in the 
Act. When a statute permits a thing to be done in a particular way, it im¬ 
plies that it may not be done in any other way. 
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Sutherland "Statutory Construction," (3rd ed. 1943) Section 5822 
Raleigh and Gaston R. Co. v. Reid, 13 Wall. 269, 270 (1871) 
Continental Casualty Company v. U.S ., 314 U.S. 527, 533 (1942) 

See Brooks v. U.S . 337 U.S. 49, 51 (1949) 

Jones v. Crosswell, Inc. , 60 F. 2d 827, 828 (4th Cir. 1932) 

It is clear that what the Board cannot do directly by a cession agreement, 
that is, transfer jurisdiction to a state over the federally regulated mat¬ 
ter of labor relations, it cannot do indirectly by abdication. If it is per¬ 
mitted to pave the way for state action by merely declining to take juris¬ 
diction over local transit lines having less than $3 million gross revenues, 
the statutory requirement of section 10(a) would be rendered meaningless. 

9 

The fact that on the basis of the existing authorities, there is every 
reason to doubt that the states may exercise jurisdiction where the Board 
has jurisdiction under the Act, even though the Board has refused to as¬ 
sert its jurisdiction, does not make the Board’s position any more tenable. As 
noted above (Seep. 24-2 5 supra) Congress in 1953 and 1954 was specifi¬ 
cally requested to change this situation by amendments to the Act, most 
of which were specifically directed at an attempt to allow greater state 
control over the labor relations of public utility employees. Congress re¬ 
fused to enact such legislation, and the attempt by the Board, acting under 
the guise of limiting its jurisdiction for budgetary purposes, to accomplish 
the same purpose — to cede to the states greater jurisdiction over public 
utilities — in the face of the language of Section 10 (a) of the Act and this 
recent legislative history is plainly in conflict with the policy of Congress, 
and an attempt to legislate. 

On the other hand, it may be argued that the Board could not have in¬ 
tended in limiting its jurisdiction to circumvent the limitations of Section 
10 (a) on cessations to the states, for it must have recognized that, under 

9 

‘'The Supreme Court has noted but not yet passed on the question of whether state courts may assert juris¬ 
diction where the Board has expressly declined jurisdiction (See, e.g. Building Trades Council v. Kin - 
ard C onstruction Co ., 346 U. S. 933 (1954)) . The question has been decided against state jurisdiction 
in Re tail Clerks v. Your Food Stores (CAIO) 225 F 2d 659 (1955), Universal Car Co. v. International 
A ssociation of Machinist s. (Circ. Ct., Kent County, Mich.) 35 LRRM 2088; and New York State Labor 
Relations Board v. Wags , 130 NYS 2d 731 (1954), af’d 284 App Div. 883 (N.Y. 1955). And see Gar¬ 
ner v. Teamsters Union, supra; Weber v. Anheuser Busch, 348 U.S. 468(1955); Capital Service Co. 
v. NLRB. 347 U.S. 501(1954). 
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the existing authorities, the states would by no means necessarily acquire 
jurisdiction on the basis of the Board’s refusal to assert jurisdiction. If 
that be so, then the Board has most certainly acted in a manner that could 
not have been intended by Congress as within the Board’s discretion. For 
the Board has then knowingly created a ”no-man’s land, ” in which, as to 
the public transit industry, the federal agency refuses to act and the states 
are powerless to act. However the situation may be with respect to other 
industries in which that is the consequence of the Board’s refusal to act, it 
cannot be assumed that Congress intended such an absurd and dangerous re¬ 
sult to flow from any self-limitation by the Board of its jurisdiction in the 
transit industry. 

D. The Board’s New Jurisdiction Standard for the Local Tran ¬ 
sit Industry is Arbitrary and Unreasonable, and Results In the Exclusion 
of the Major Portion of This Industry . 

What has been said in the foregoing sections of this argument estab¬ 
lishes, we submit, that the Board’s new jurisdiction standard for the local 
transit industry is contrary to law, in that on several counts it is in con¬ 
flict with the policy of Congress as expressed in the statute and its legisla¬ 
tive history. To be sure, that is sufficient, in itself, to warrant the set¬ 
ting aside of that standard by this Court, for no administrative agency has 
discretion to adopt a rule, on any basis, which writes into the act it is 
charged with administering, policies not intended -- and, indeed, speci¬ 
fically rejected --by Congress. 

Yet another basis exists, however, for judicial rejection of the Board’s 
new test for the local transit industry. The Board’s self-imposed limita- 
ions on its exercise of jurisdiction are subject to judicial review not only 
from the point of view of whether such limitations are in accord with speci¬ 
fic policies of Congress, but also — as is true of the exercise by the Board 
of discretion in any other area — from the point of view of whether such 
limitations are reasonable and founded in fact, or are arbitrary and capri¬ 
cious. That is not to say that a court may substitute its judgment for that 
of the Board, and reject a jurisdiction standard that is reasonable and well 
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founded merely because it believes the line could well have been drawn at 
another point. It is to say that when a jurisdiction standard is adopted 
without regard to the material facts, or is, when viewed in the light of its 
consequences, unreasonable on its face, that standard must be rejected as 
arbitrary and capricious. We submit that both of these defects are pre¬ 
sented in this case. 

As noted above, the Board’s prior rule of asserting jurisdiction over 
all local transit systems was predicated on years of experience by the Board 
in the consideration of all sorts of factual situations in this industry. When, 
in 1950, the Board codified and reaffirmed that rule in W. C. King, d/b/a 
Local Transit Lines , 91 N. L.R. B. 623, it observed that this experience 
had demonstrated that local public transit systems ’’have ... an important 
impact on commerce” irrespective of the size of the particular operation 
involved. Nowhere in the Breeding Transfer or the Greenwich Gas deci¬ 
sions in which the Board established the new three million dollar limitation 
are we told what new e^erience the Board had gleaned between 1950 and 
1954 which warranted such an abrupt rejection of a policy that had stood 
for 19 years, and had been approved by the Congress and the Courts. No 
new experience could have been referred to; the local transit industry in 
1954 continued to exert just as important an impact on commerce as it had 
in 1950 and the years before. 

Nor do the 1954 decisions explicate in any way why, if it did suddenly 
become necessary to restrict the standard for local utilities, it was proper 
to establish one that is several times more restrictive than that adopted 
in the case of any other industry. Nowhere are we told why, in the case 
of local public utilities, no consideration is to be given, for example, to 
the amounts of goods and materials these utilities purchase that originate 
our of the state, or to the value of the services these utilities may perform 
that are essential to interstate manufacturing firms. Under its new stan¬ 
dards, the Board will assert jurisdiction over a manufacturer of bon-bons 
if such manufacturer purchases $500, 000 in materials from out of the state 
Jonesboro Grain Drying Co-op , 110 N. L.R.B. 481; but the transit system • 
in a major industrial city is excluded from the Act irrespective of the 
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volume of its out of state purchases unless its gross volume of business 
equals three million dollars. It is difficult to fathom the strange concept 
of the relative importance to commerce of various types of businesses by 
which such a distinction can be supported. 

Nor are we ever advised why, if the test for local public utilities is 

to be confined to the gross volume of business, the line was drawn at three 

million dollars in this instance instead of the much smaller figures used 

in the cases, for example, of newspapers and radio stations. As member 

Murdock correctly observed: 

M So far as appears from the majority opinion, the selec¬ 
tion of this figure is based upon no other consideration 
than the fact that it is a large round number which will 
be effective in this area of industry to divest the Board 
of much of its jurisdiction in aid of the majority’s gen¬ 
eral objective of reallocating authority between the Fed¬ 
eral and State Governments. ” (The Greenwich Gas Com¬ 
pany , 110 N. L.R.B. 564, at 568) 

The impact of the three million dollar test is shocking As the facts 
set forth above (see p. 7-8, supra) show, almost all of the more than 1,300 
companies in the transit industry who operate suburban service, or in cities 
with less than 50,000 population, are excluded from the coverage of the 
Act by this test. Of the privately owned transit systems which serve cities 
with populations of 50, 000 and over, 126 companies, employing more than 
25,000 workers, in some of the most important industrial centers of the 
country, do not meet the new standard, and only 57 in such cities continue 
within the Board’s jurisdiction. It is startling to observe (J. 1079-1080) 
that of the local privately owned transit companies serving the cities of the 
highly industrialized state of Illinois with population of 25,000 or more, 
not a single such company in the entire state falls within the Board’s jur¬ 
isdiction under its new standard. 

None of these facts was considered by the Board, which refused the 
Petitioner, the dominant union in the industry, an opportunity to present 
them. Instead, the majority in the Greenwich Gas case sought to defend 
its action by reference to an unverifiable 1947 report of the Bureau of Old 
Age and Survivors Insurance purporting to demonstrate that elimination 
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of the first 50% of the units in this industry would eliminate only 2. 2% of 
the total employees. Even assuming that the majority, in fact, placed any 
reliance on this study those figures are plainly wrong, and irrelevant. For 
the Board has not eliminated 50% of the industry; it has eliminated at least 
75%; and when we realize, as noted above, that even the 126 excluded com¬ 
panies serving cities of 50,000 or more alone employ more than 25,000 
persons, the number of employees excluded under the new standards is 
obviously many times higher than the approximately 3,000 which the ma¬ 
jority assumed to have been excluded by the elimination of the first 50% 
of the units. 

If the present decision of the Board were to be upheld, not only the 
capital of the State of West Virginia, and one of the country's important 
industrial cities, would find the employees of its dominant local transit 
system not subject to the rights and duties embodied in the Act, but under 
the new jurisdictional standards laid down by the Board this situation will 
be multiplied all over the United States. The enterprises now excluded 
by the Board are an integral part of an industry which, in its aggregate, 
is of very great proportions --an industry which annually transports more 
than 12 billion passengers and receives revenue in excess of 1. 5 billion 
dollars. As the dissent in the present case correctly states, such firms, 
like other "public utilities" have a particularly vital role in the economy 
in which they operate. As Member Murdock further correctly stated, when 
the operations of a public transit line, in an industrial community such as 
Charleston, are halted, as may occur during a labor dispute "the entire 
commercial, financial and industrial life of the community is affected with 
direct and indirect consequences to commerce as defined in the Act. ” 

The Board has given no weight to these considerations, although 
they were regarded by Congress as important guideposts for the Board’s 
exercise of jurisdiction as stated by the United States Supreme Court. 

N.L.R.B. v. Fainblatt, 306 U.S. 601 (1939) 
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Polish National Alliance v. N. L. R. B ., 322 U. S. 643 (1944) 10 
We say, therefore, that the three million dollar standard for the 
local transit industry and other public utilities represents a reckless, 
arbitrary, and uninformed determination, certainly as unreasonable as 
that which the 7th Circuit set aside in the Joliet Contractors case, supra . 

It is unbelievable that Congress should have intended to authorize the Board 
to exercise its discretion in limiting the exercise of jurisdiction in a man¬ 
ner that creates such obvious chaos in the vital public utility industries, 
and thus endangers the many other segments of our nation’s industrial and 
commercial life that depend upon the uninterrupted functioning of those util¬ 
ities. 


III. The Board Committed Prejudicial Error in Denying Petitioner 
a Hearing on the Question of the Board’s New Standards for the Transit 
Industry. 


As noted above, the Trial Examiner’s Report in this case was issued 
on November 20, 1953. The record had been made and exceptions and briefs 
in opposition to the Examiner’s recommendations were submitted in Janu¬ 
ary, 1954, several months before the Board issued its decisions in Breed ¬ 
ing Transfer Company , 110 N. L.R. B. 493, and in Greenwich Gas Company , 
110 N. L.R. B. 564. The Trial Examiner had recommended dismissal on 
the ground that the Charleston Transit Company was ’’not engaged in com¬ 
merce, or in activities affecting commerce, within the meaning of the Act. ” 
Both the Petitioner herein and the General Counsel excepted to this finding 
and discussed the issues before the Board on the basis of the previous pol¬ 
icy concerning jurisdiction over local transit lines laid down by the Board, 
and the Board was requested by the Petitioner not to depart from the policy 


In that case the Court pointed out that whether unfair labor practices have a substantial effect on inter¬ 
state commerce is not to be determined by "confining judgment to the quantitative effect of the activ¬ 
ities immediately before the Board. ’’ The Court went on to say "(a) ppropriate for judgment is the fact 
that the immediate situation is representative of many others throughout the country, the total incidence 
of which if left unchecked may well become far reaching in its harm to commerce” (322 U. S. at 648) 
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of asserting jurisdiction over all local transit lines. Since the Board had 
not then announced any new jurisdictional standards to be applied in the 
transit industry, Petitioner obviously could not discuss the defects of the 
policy that was subsequently developed. 

By that time, however, it was common knowledge that the new mem¬ 
bers of the Board were considering some drastic revisions in the Board 1 s 
jurisdiction policy. In order that its views as to any specific changes might 
be made known, the Petitioner, on January 25, 1954, requested that the 
Board grant an oral hearing in this case and another involving the transit 
industry. This request was not acted upon until the decision in the instant 
case, when it was denied with the observation that the record and briefs 
(none of which, as stated above, dealt with the new standards) "adequately 
present the issues and the position of the parties. " 

The present case was decided on March 30, 1955, more than thirteen 
months after the date of filing of the briefs in support of the exceptions to 
the Examiner’s report. A timely motion for rehearing and reconsidera¬ 
tion, was filed by the Petitioner. The Petitioner therein requested the 
Board to reconsider its decision and to instruct the Examiner to submit 
a report on the merits of the complaint, and, in the alternative, to grant 
an oral hearing on the issue of jurisdiction in the local transit industry 
for the purpose of receiving evidence and hearing arguments in support 
of the position of Petitioners. This motion was denied by the Board. 

As we understand the law on the issue of the right to a full and fair 
hearing before an administrative agency, the requirement of procedural 
due process as contained in the Fifth Amendment to the United States Con¬ 
stitution is that the substantial rights of a private party must be protected. 
While the requirement is not technical, and no particular form of proce¬ 
dure is guaranteed, the basic right to a full and fair hearing is clear. 11 


Morgan v. United States . 298 U. S. 468, 481 (1936); N.L.R.B, v. Mackay Radio and Telegraph Co ., 
304 U. S. 333. 351 (1938); Inland Empire District Council v. Millis , 325 U.S. 697. 710 (1945); Fed ¬ 
eral Communications Commission v. Station W.J.R. 337 U.S. 265, 275(1948). 
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Concerning this requirement the Supreme Court stated in Londoner 


v. City and County of Denver , 210 U. S. 373 (1908) involving the valuation 
of property for the purposes of taxation: 

M If it is enough that, under such circumstances, an op¬ 
portunity is given to submit in writing all objections to 
and complaints of the tax to the board, then there was 
a hearing afforded in the case at bar. But we think 
that something more than that, even in proceedings 
for taxation, is required by due process of law. Many 
requirements essential in strictly judicial proceedings 
may be dispensed with in proceedings of this nature. 

But even here a hearing in its very essence demands 
that he who is entitled to it shall have the right to sup¬ 
port his allegations by argument, however brief, and, 
if need be, by proof, however informal. ” (at p. 386) 

In addition to this right to submit evidence and argument in order to sup¬ 
port a claim or a defense, the private party is entitled to a reasonable 
opportunity to know what the claims of the opposing party are, and he 
must have an opportunity to meet them. This was established in the so- 
called second Morgan case ( Morgan v. United States, 304 U. S. 1 (1938) 
petition for rehearing denied, 304 U.S. 23), where the court after laying 
down the above rule said at p. 19-20: 

f ’Congress in requiring a ’full hearing’ had regard 
to judicial standards, — not in any technical sense 
but with respect to those fundamental requirements 
of fairness which are of the essence of due process 
in a proceeding of a judicial nature . . . The require¬ 
ments of fairness are not exhausted in the taking or 
consideration of evidence but extend to the concluding 
parts of the procedure as well as to the beginning and 
intermediate steps. ” 

This Court has also held that an essential element of due process 
of law guaranteed by the Fifth Amendment is an opportunity to be heard and 
that this requirement must be satisfied in the proceedings of an adminis¬ 
trative agency. 

L. B. Wilson, Inc. v. Federal Communications Commission, 

83 U.S. App. D. C. 176, 170 F 2d 793 (1948) 
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It has also ruled that where the action of an administrative agency is ad¬ 
judicatory in character, such action cannot be validly taken except upon 
a hearing where each party has opportunity to know the claims of the op¬ 
posing party, to introduce evidence and to argue its position. 

Philadelphia Co. v. Securities and Exchange Commission, 

84 U.S. App. D.C. 73,T75 F. 2d 808 (1948), dismissed 
as moot upon stipulation of parties, 337 U.S. 901. 

That this principle is applicable with equal force in cases where the 
decision to be made by the administrative agency is in an area in which the 
agency has wide discretion is established by the Supreme Court in Ohio 
Bell Telephone Co. v. Commission , 301 U.S. 292 (1937), where the Court 
said, at p. 304-305: 

"A hearing is not judicial, at least in any adequate sense, 
unless the evidence can be known. . . . Regulatory com¬ 
missions have been invested with broad powers within the 
sphere of duty assigned to them by law. Even in quasi¬ 
judicial proceedings their informed and expert judgment 
exacts and receives a proper deference from courts when 
it has been reached with due submission to constitutional 
restraints. . . . Indeed, much that they do within the 
realm of administrative discretion is exempt from super¬ 
vision if those restraints have been obeyed. All the more 
insistent is the need, when power has been bestowed so 
freely, that the ’inexorable safeguard’ ... of a fair 
and open hearing be maintained in its integrity. The right 
to such hearing is one of the rudiments of fair play . . . 
assured to every litigant by the Fourteenth Amendment 
as a minimal requirement . . . There can be no com¬ 
promise on the footing of convenience or expediency, or 
because of a natural desire to be rid of harassing delay, 
when that minimal requirement has been neglected or ig¬ 
nored. ” 

See also: St. Joseph Stock Yards v. U.S., 298 U.S. 38 
7193 6j~ 

If the procedure of the Board in the present case is tested by these 
requirements, it appears that it falls far short of the ’’basic concepts of 
fair play” required of an administrative agency according to Morgan v. 
United States , 304 U.S. at 22. The Board through its General Counsel 
issued a complaint alleging jurisdiction over Charleston Transit Company. 


The case was tried before the Examiner and subsequently before the Board 
on the basis of the Board’s decisional rule to the effect that it would take 
jurisdiction over all local transit lines except where the rule of de minimis 
called for another decision. The Board then, without hearing any of the 
parties in interest, and without taking any evidence as to the effect of its 
contemplated action, determined in two cases to which the Petitioner was 
not a party that it would no longer assert jurisdiction over local transit 
operations such as Charleston Transit Company. The Petitioner there¬ 
upon submitted to the Board detailed contentions based on statistical data 
to the effect that the majority of the Board misjudged the factual situation 
when it established its new rule as to the assertion of jurisdiction and 
found that only an insubstantial part of the industry would be exempt under 
the new rule, whereas, in fact, a very substantial part would be taken 
out from the coverage of the Act. The request to substantiate these con¬ 
tentions by further evidence and to submit argument on them was denied 
by the Board. This evidence would have been especially relevant since 
the Board did not make any detailed study on the effect of its new rule in 
the local transit industry and no findings whatever as to the number of 
cases which the Board had to deal with in this industry (and in other parts 
of the public utility industry) and the resultant effect on the case load and 
the budget of the Board. 

It is submitted that the procedure of the Board in changing its stand¬ 
ards as to jurisdiction without a full hearing and in rejecting the subsequent 
request of Petitioner for such a hearing was wanting in the elementary princi¬ 
ples of due process and that the error of the Board is so substantial that the 
order of the Board dismissing the complaint was invalid and should be re¬ 
versed -- even if it should be held, which we strenuously deny, that the 
decision was correct on its merits. As this Court has held in Philadelphia 
Co. v. Securities and Exchange Commission , 84U.S. App. D. C. 73, 175 
F 2d 808, 819, the question of the correctness of the merits of a decision 
by an administrative agency is not properly before the Court where the 
Agency did not accord to an interested party a quasi-judicial hearing as 
requested by law. 
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IV CONCLUSION 

For all of the reasons stated above, the Petitioner respectfully sub¬ 
mits that the order of the Board now before this Court for review should 
be reversed and the case remanded to the Board. 

Bernard Cushman 
I. J. Gromfine 
Counsel for Petitioner 


February 15, 1956 

O. David Zimring, 
Hans J. Lehmann, 
Martin J. Burns 
Of Counsel 
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APPENDIX A 

Pertinent provisions of statutes cited or referred to in the brief are 
as follows: 

LABOR MANAGEMENT RELATIONS ACT, 1947 
(61 Stat. 136, 29 U.S.C. Sec. 141, et seq) 

Sec. 2. When used in this Act — 

****** 

(2) The term "employer” includes any person acting as an agent of 
an employer, directly or indirectly, but shall not include the United States 
or any wholly owned Government corporation, or any Federal Reserve 
Bank, or any State or political subdivision thereof, or any corporation or 
association operating a hospital, if no part of the net earnings inures to 
the benefit of any private shareholder or individual, or any person subject 
to the Railway Labor Act, as amended from time to time, or any labor 
organization (other than when acting as an employer), or anyone acting 
in the capacity of officer or agent of such labor organization. 

****** 

(6) The term "commerce" means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between the Dis¬ 
trict of Columbia or any Territory of the United States and any State or 
other Territory or between any foreign country and any State, Territory, 
or the District of Columbia, or within the District of Columbia or any 
Territory, or between points in the same State but through any other State 
or any Territory or the District of Columbia or any foreign country. 

****** 

(7) The term "affecting commerce" means in commerce, or burden¬ 
ing or obstructing commerce or the free flow of commerce, or having led 
or tending to lead to a labor dispute burdening or obstructing commerce 
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or the free flow of commerce. 

****** 

Sec. 10. 

(a) The Board is empowered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor practice (listed in section 8) 
affecting commerce. This power shall not be affected by any other means 
of adjustment or prevention that has been or may be established by agree¬ 
ment, law, or otherwise: Provided, That the Board is empowered by agree¬ 
ment with any agency of any State or Territory to cede to such agency jur¬ 
isdiction over any cases in any industry (other than mining, manufacturing, 
communications, and transportation except where predominantly local in 

4 * 

character) even though such cases may involve labor disputes affecting 
commerce, unless the provision of the State or Territorial statute appli¬ 
cable to the determination of such cases by such agency is inconsistent 
with the corresponding provision of this Act or has received a construction 
inconsistent therewith. 

****** 

(f) Any person aggrieved by a final order of the Board granting or 
denying in whole or in part the relief sought may obtain a review of such 
order in any circuit court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged to have been en¬ 
gaged in or wherein such person resides or transacts business, or in the 
United States Court of Appeals for the District of Columbia, by filing in 
such court a written petition praying that the order of the Board be modi¬ 
fied or set aside. A copy of such petition shall be forthwith served upon 
the Board, and thereupon the aggrieved party shall file in the court a trans¬ 
cript of the entire record in the proceeding, certified by the Board, includ¬ 
ing the pleading and testimony upon which the order complained of was en¬ 
tered, and the findings and order of the Board. Upon such filing, the court 
shall proceed in the same manner as in the case of an application by the 
Board under subsection (e), and shall have the same exclusive jurisdiction 
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to grant to the Board such temporary relief or restraining order as it 
i deems just and proper, and in like manner to make and enter a decree 

enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board; the findings of the Board with 
respect to questions of fact if supported by substantial evidence on the rec¬ 
ord considered as a whole shall in like manner be conclusive. 
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No. 12,966 

Amalgamated Association of Street, Electric 
Railway and Motor Coach Employes of 
America, AFL-CIO, Petitioner , 

v. j 

National Labor Relations Board, Respondent , 
Charleston Transit Company, Intervenor. 

ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

BRIEF FOR INTERVENOR 

t 

COUNTER-STATEMENT OF THE CASE 

j 

A. History of the Proceeding 

The history of the proceeding as stated in the Peti¬ 
tioner's brief is substantially correct. 

i 

B. Statement of Facts 

(1) Intervenor does not interchange facilities , serv¬ 
ices or tickets with any interstate carrier . 

« 

i 

The record in this case shows that Intervenor is a 
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West Virginia corporation (J. 39). 1 It is regulated 
by the Public Service Commission of West Virginia 
(J. 46). It is not a subsidiary or affiliate of any inter¬ 
state carrier (J. 60, 61). It does not sell tickets for 
any other bus line (J. 56). Tickets on Intervenor’s 
buses cannot be purchased from any other bus line 
(J. 56). It does not use the terminals or other facili¬ 
ties of any interstate carrier (J. 56, 57). No other 
buses use Intervenor’s garage (J. 56, 57). It main¬ 
tains no bus stop at the terminal of Atlantic Grey¬ 
hound Lines in Charleston, West Virginia (J. 44). It 
does not interchange tickets or passes with any other 
bus line (J. 97). It does not carry mail (J. 46), news¬ 
papers (J. 46) or freight (J. 45). It is not licensed by 
the Interstate Commerce Commission (J. 46). It does 
not serve the Charleston Airport (J. 46). It does not 
serve any river or barge transportation agency (J. 89). 
Passengers using the only interstate rail carrier serv¬ 
ing the City are not dependent on Intervenor’s service 
(J. 501). 


(2) Intervenor does not serve all sections of the 
metropolitan area or even of the City proper. 

The City of Charleston, West Virginia, is the largest 
city of the Charleston Metropolitan area. 

Intervenor’s lines do not serve all parts of the 
Charleston Metropolitan area as defined by the 1950 


References designated “J.p.” are to the consecutively num¬ 
bered pages of the Joint Appendix. References designated “J.” 
are to the numbers centered in bold-face type on separate lines 
of the Joint Appendix. References to exhibits are designated 
“G.C. Exh.” for General Counsel’s exhibits and “R. Exh.” for 
those of Respondent below. References designated “Tr.” are to 
the portion of the record not printed in the Joint Appendix. 
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United States Census (J. 220) (R. Exh. 1 & 2). That 
area includes the counties of Kanawha and Fayette 
which contains a population of approximately 322,000 
people (J. 203). Charleston Transit Company serves 
a territory having a population of only approximately 
125,000 persons (J. 899). 

Its operations extend only from Montgomery, West 
Virginia, on the east, to Nitro, West Virginia, on the 
west (J. 204, 205). The Kanawha Valley from Nitro 
to Montgomery is a narrow valley of a width of one 
to two miles, hemmed in by hills on either side (J. 205). 
Between Nitro and Montgomery are a number of small 
communities such as Belle, Marmet, South Charleston, 
St. Albans, Dunbar, and Institute, practically all of 
which contain various retail outlets as well as banks 
and business offices (J. 205, 206). The population of 
Kanawha County is peculiar in that only 56.6% of the 
people live in urban areas, whereas in the neighboring 
County of Cabell, approximately 75.6% of the people 
live in urban areas (J. 204). This tends to minimize 
in Kanawha County the use of public transportation 
and to emphasize the use of the private automobile as 
a means of transportation (J. 204). | 

i 

Intervenor does not operate any bus lines on the 
north side of the Kanawha River east of the Charles¬ 
ton corporate limits. This area is served by Atlantic 
Greyhound (J. 213, 214). Hence it does not serve the 
large industrial plant of Electro-Metallurgical Com¬ 
pany at Alloy nor the plant of E. I. du Pont de Nemours 
Company of Belle, West Virginia, who alone employ 
thousands of workers (R. Exh. No. 2) (J. 907). 

It does not serve the substantial territory south of 
the city limits of Charleston served by Tyler Moun- 
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tain Bus Lines (J. 220) and Capital Transit Lines 
(J. 212). It does not serve the territory north of the 
City of Charleston served by the West Virginia Trans¬ 
portation Company and Capitol Transit Company 
(J. 220). Nor does it serve the territory south of the 
City of St. Albans served by the West Hamlin Bus 
Lines (J. 219), nor the territory west of the City of 
Charleston served by Tyler Mountain Bus Lines (J. 
220), nor the territory south and west of the City of 
Montgomery served by Paint Creek Transit (J. 219) 
(R. Exh. 1 & 2). 

It does not serve all of the City of Charleston proper 
(J. 489), viz., Louden Heights, Hillsdale and others 
(J. 520) (R. Exh. No. 1). 

Approximately 34.9% of the industrial employes 
surveyed for R. Exh. No. 14, live in areas which are 
not served by Intervenor’s lines (J. 489). 


(3) Other bus lines serve the same area. 

Intervenor is not the only bus line serving the 
Charleston Metropolitan area or even the city of 
Charleston proper (J. 489). 

It will be noted from R. Exh. No. 2 that south of the 
Kanawha River the metropolitan area is served by 
Paint Creek Transit, Consolidated Bus Lines, Tyler 
Mountain Bus Lines, Capitol Transit Company and 
West Hamlin Bus Lines. North of the Kanawha river 
the territory is served by Capitol Transit, Normac 
Transportation Company, West Virginia Transporta¬ 
tion Company and Tyler Mountain Bus Lines. 
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Reference to R. Exh. No. 1 shows that Atlantic 
Greyhound Lines, Consolidated Bus Lines, Tyler 
Mountain Bus Line, Normac Bus Line, Capitol Tran¬ 
sit Company and West Virginia Transportation Com¬ 
pany all operate from outside the City of Charles¬ 
ton proper into and within the heart of the City (cir¬ 
cled on R. Exh. No. 1) over most of the same streets 
on which Intervenor operates (J. 218, 221). 

i 

(4) Intervenor does not serve the coal industry. 

The principal industries of the metropolitan area in 
which Intervenor operates are coal mining, the produc¬ 
tion of oil and gas, and the manufacture of chemicals 
(J. 204). 

t 

Intervenor does not serve the coal mining industry, 
which employs approximately 20,000 persons, about 
half of the total industrial employees of the area |(J. 
204). There are coal mines of only four companies 
within reasonable walking distance of Intervenor’s 
lines (J. 228), viz., Wyatt Coal Company, Truax- 
Traer Coal Company, Coalburg-Kanawha Coal Com¬ 
pany and Riverton Coal Company. The mines of a 
fifth company, Carbon Fuel Company, are located 
about a mile beyond the terminus of Intervenor’s line 
(J. 228). These five companies employed approximate¬ 
ly 2,640 men (J. 241) and produced approximately 
4,368,064 tons of coal in 1952 (J. 241). Lester Cooper, 
the driver of a bus which operates over the route which 
passes by these mines, testified that he had been operat¬ 
ing that run for over four months and had only carried 
one or two miners to work each shift, never over five, 
and that on return from work he carried only one or 
two miners (J. 397). 
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(5) Intervenor does not serve the oil and gas indus¬ 
try. 

The oil and gas well workers do not use Intervenor’s 
lines (J. 243) to go to or from work. 


(6) The heart of the City is not dependent on Inter- 
venoms service. 

The evidence shows (R. Exh. No. 18) (J. 920) that 
during the rush hours of the morning on two typical 
days, August 31, 1953, and September 1, 1953, Inter¬ 
venor at 8 o’clock A. M. had on all its buses a total of 
only 985 and 1,092 persons, respectively, and that at 
5 o’clock in the evening of those same days it had on all 
of its buses a total of only 1,534 and 1,563 persons, 
respectively—this in an area containing 125,000 po¬ 
tential bus riders, over 64,359 households (J. 208) 
but also having 54,461 registered passenger automo¬ 
biles (J. 207), 200 licensed taxicabs (J. 205) and 259 
licensed buses (J. 208) in addition to those of Inter¬ 
venor. 


(7) Intervenor does not serve any interstate car¬ 
rier. 

* 

i 

There is no evidence that Intervenor’s buses carry 
persons traveling in interstate commerce to or from 
the station of any interstate carrier. 

Intervenor’s buses go nowhere near the Kanawha 
Airport (J. 46), the principal airport in the Charles¬ 
ton Metropolitan area. 
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Intervenor does not serve any river or barge line 
(J. 89). i 

I 

The only railroad passenger station in Charleston 
is that of the Chesapeake & Ohio Railway Company, 
sometimes referred to as the C. & 0. While Inter- 
venor’s buses pass by this station, they do not carry 
any signs that indicate the C. & 0. depot is a stop 
(J. 89); there are no signs at the railroad depot indi¬ 
cating a bus stop (J. 89). The drivers do not call out 
the C. & 0. depot as a stop (J. 99). In fact, Intervenor 
made a traffic count over a period of three days, August 
4, 5 and 6, 1953, to determine whether any interstate 
railroad passengers used Intervenor’s service. During 
these three days there were only six passengers who 
got off of Intervenor’s buses and boarded trains, and 
three of these boarded a local train which terminated 
at Hinton, West Virginia. During those three days 
there was only one passenger who got off a C. & 0. 
train and boarded Intervenor’s line (J. 509). At the 
time of this count, according to the official C. & 0. 
timetable (R. Exh. No. 23) ( J. 590), the C. & 0. 
operated five trains daily eastbound, two of which ter¬ 
minated in West Virginia, and three of which operated 
between Cincinnati and Washington, and five trains 
daily westbound, one of which terminated in West 
Virginia, and four of which operated between Wash¬ 
ington and Cincinnati. 

i 

Nor do Intervenor’s buses make connections with 
those of Atlantic Greyhound Lines, the only interstate 
bus line serving the City of Charleston (J. 89). They 
do not even stop in front of the Greyhound Station to 
let off passengers (J. 101). The nearest stop is a city 
block away from the Greyhound terminal (J. 44). In¬ 
tervenor’s buses do not carry destination signs for the 
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Greyhound terminal (J. 89) and the drivers do not call 
out the terminal as a destination (J. 99). 


(8) Industrial employees are not dependent on In - 
tervenor’s service. 

Although counsel for Petitioner assert in their brief 
(p. 6) that over 20% 2 3 of the industrial employees in 
some instances rely 5, upon Intervenor’s service, such is 
not the case. Intervenor’s service is a convenience , not 
a necessity 4 (J. 626,627). While a few drivers testified 
that Intervenor’s buses went past some chemical plants 
and discharged and picked up a few workers, this is 
far from a showing that the comparatively few work¬ 
ers who do ride Intervenor’s buses to and from work 
are dependent on its service to the extent that the pro¬ 
duction of these plants would be curtailed if there were 
a stoppage of Intervenor’s service. In the instant case, 
the Trial Examiner found that the vast majority, over 
90%, of the industrial workers in the Charleston Met¬ 
ropolitan area, customarily come to work by methods of 
transportation other than bus (J.p. 116). This find- 


2 This 20 % figure applied to only four (4) plants surveyed, i.e., 
Nitro Pencil Co., Fletcher Enamel Co., Linde Air Products Co. 
and Owens-Illinois Glass Co., where the total number of em¬ 
ployees surveyed was only 501 out of a total of 14,042. Thus only 
approximately 100 employees are involved in this 20% figure. It 
was stipulated that Linde Air Products Co. is not in commerce 
(J. 897). 

3 All italics ours unless otherwise noted. 

4 Henry B. DuPont, in his address entitled, “Blueprint for Dis¬ 
aster ”, delivered to the Chamber of Commerce of Kingston, 
North Carolina on October 1, 1953, discussed the trend of indus¬ 
try to locate in rural areas and stated: “An analysis will show 
that the trend away from the large centers of population came 
about partly through the improvements in transportation, which 
make it unnecessary for people to live within walking distance 
of an easy streetcar ride or a factory chimney.” 
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ing is supported by the evidence. Intervenor conducted 
an extensive and reliable (J. 322) transportation sur¬ 
vey of the riding pattern of the industrial workers in 
27 industrial plants located within walking distance of 
its lines which affords a sound basis for determining 
the dependency if any of industrial workers in this 
vicinity on continuation of Intervenor’s service (R. 
Exh. No. 14). This survey showed that out of 14,042 
employees surveyed in 27 industrial plants, only 1,033, 
or 7.3%, used Intervenor’s buses to get to work, and 
that of that number only seventy four (74) had no 
readily convenient substitute mode of transportation 
to and from work in the event of a stoppage of Inter- 
venoms service due to a strike. Thus, less than 7/10ths 
of 1% of the industrial workers employed in this area 
would be seriously inconvenienced by cessation of In¬ 
tervenor’s service. The effect of a cessation of Inter- 

} 

venor’s service on the production of the chemical plants 
in the area would be negligible (J. 380). 

! 

(9) Ample substitute facilities are available . 

! 

Furthermore, the evidence shows that in event of a 
strike of Intervenor’s employees, there are substitute 
facilities both public and private which are available 
having more than enough unused capacity to carry all 
persons now using Intervenor’s service. In addition to 
the 54,461 private autos available, there were 200 
licensed taxicabs and 259 commercial buses in addition 
to those operated by Intervenor in Kanawha County, 
West Virginia (J. 208). 

The evidence also shows that there are six other bus 
lines operating into and out of Charleston over the very 
same streets on which Intervenor operates (R. Exh. 
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No. 1) (J. 214, 215). At the present time, these lines, 
with the exception of a part of the Atlantic Greyhound 
operation, are restricted from picking up and dis¬ 
charging passengers whose point of origin and desti¬ 
nation both are on lines served by Intervenor. The ex¬ 
ception is Atlantic Greyhound lines which, between 
Dunbar and Nitro, has exactly the same operating 
rights as does Intervenor (J. 221). However, all of 
these other lines can, at the present time, bring into 
Charleston and deposit at any point on the streets 
served by Intervenor any passenger who boards such 
other line beyond the lines of Intervenor (J. 222, 359). 
Furthermore the Public Service Commission of West 
Virginia is under a statutory duty to see that adequate 
service is maintained and could in an emergency lift 
the present restrictions which now prevent these other 
carriers from carrying passengers whose point of ori¬ 
gin and destination both are on one of Intervenor’s 
lines (J. 221,222, 696). 

Furthermore, the testimony shows that Atlantic 
Greyhound Lines which operates over the same streets 
as does Intervenor is operating at approximately 60% 
of its full capacity (J. 338); that its present schedules 
could handle 1,920 more passengers per day between 
Charleston and St. Albans and 390 more passen¬ 
gers per day between Charleston and Nitro. (J. 343). 
It could also supply additional buses having a capacity 
of 1,740 passengers (J. 344). These substitute facili¬ 
ties are more than sufficient to take care of all the pas¬ 
sengers on Intervenor’s buses at the rush hours. (R. 
Exh. No. 18) (J. 920). 

Intervenor offered R. Exh. No. 17, designed to show 
that private automobiles coming into the heart of the 
City of Charleston between 7:30 A. M. and 9:30 A. M. 
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and leaving between 4:00 P. M. and 6:00 P. M. at foiir 
key entrances to the City proper had sufficient empty 
seats to more than absorb all of the bus passengers 
carried by Intervenor during those hours. This exhibit 
was rejected (J.p. 993, 994) and exception was taken 
by Intervenor (J. 1025). For example, on August 12, 
13 and 14,1953 by actual count (J. 467), it was deter¬ 
mined that at the South Side Bridge while buses car¬ 
rying 266 passengers were coming into town, passen¬ 
ger vehicles containing 3,598 empty seats went by the 
same point and on the same days between the hours of 
4:00 P. M. and 6:00 P. M., while buses carrying 367 
passengers went by, passenger cars containing 4,748 
empty seats went by. 

(10) Intervenor’s Out-of-State Purchases. 

j 

Intervenor uses no electricity for the propulsion of 
its vehicles. Its total purchases made out of state, con¬ 
sisting principally of buses, bus parts, tire service and 
insurance, are only approximately $321,000 annually. 
This figure is only about 13/100th of 1% of the total 
volume of wholesale sales made in Kanawha County, 
as shown by the United States Department of Com¬ 
merce census for 1948 (J. 503). Its gasoline, diesel 
fuel and part of its lubricants are purchased from 
storage in Kanawha County, West Virginia (J. 91). 

The evidence in this case is that Intervenor has a 
tire-service contract with the B. F. Goodrich Company 
under which it pays out approximately $35,000 per 
year (J. 88, 89). However, the evidence also discloses 
that this contract is similar, if not identical, with In- 
tervenor’s tire contract involved in the case of Charles¬ 
ton Transit Co. V. Ernest K. James , State Tax Com¬ 
missioner, reported in Volume 121 of the West Virginia 
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Reports at page 412, in which case the Supreme Court 
of Appeals of West Virginia held that the activities 
of the B. F. Goodrich Company in supplying and serv¬ 
icing the tires on Intervenor’s buses were essentially 
local in character and, therefore, the payments there¬ 
under were subject to the West Virginia Consumers 
Sales Tax. (J. 88). 

The evidence in the instant case shows that during 
the year 1952, Intervenor received only $1,055 from 
national advertising carried in its buses (J. 94). Ap¬ 
proximately 80% of its revenue from advertising was 
derived from local advertising (J. 100). 


(11) Intervenors activities are not integrated with 
commerce of the area. 

There is no integration between Intervenor’s busi¬ 
ness and the commercial transactions of the Charleston 
area generally (J. 491). R. Exh. No. 20—J. 921, shows 
that between 1946 and 1952 all of the customary indices 
of interstate commercial activity in the Charleston 
area such as car loadings, coal production, postal re¬ 
ceipts, bank debits, wages, etc., increased from 10 to 
110% while Intervenor’s passenger load decreased 
some 31%. 



! 
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STATEMENT OF POINTS 

The Board did not err in dismissing the complaint. 

The evidence in this case clearly shows that Inter- 
venor’s operations do not substantially affect commerce 
within the meaning of the Act or within the meaning 
of the Commerce Clause of Section 8, Article I, of the 
Constitution of the United States of America ^nd, 
therefore, regardless of whether the jurisdictional 
standards announced in the Greenwich case and ap¬ 
plied in this case are valid or invalid, the Board cannot 
constitutionally exercise jurisdiction over Intervenor. 

i 

Although the power of Respondent to make and 
apply jurisdictional standards to govern situations 
falling within its legitimate jurisdiction has the sanc¬ 
tion of the Supreme Court of the United States, 5 we 
leave the defense of the particular standards here 
under attack to Respondent. 


r> In Polish National Alliance of the United States of North 
America v. National Labor Rel. Bd., 322 U. S. 643, 648 (1944) , 
that Court said: i 

“* * * Congress therefore left it to the Board to ascertain 
whether proscribed practices would in particular situ¬ 
ations adversely affect commerce when judged by the 
full reach of the constitutional power of Congress.” 
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SUMMARY OF ARGUMENT 

The Board cannot lawfully exercise jurisdiction 
over Intervenor under the Act or the Constitution of 
the United States. Under the decisions of the Supreme 
Court of the United States, the power of Congress over 
activities which are wholly within the confines of a 
single state extends only to such activities as substan¬ 
tially or directly affect interstate commerce. 

Intervenor is a West Virginia corporation regulated 
by the Public Service Commission of West Virginia, 
not by the Interstate Commerce Commission. It is not 
a subsidiary or affiliate of any interstate carrier. It 
does not interchange tickets, passes, service or facili¬ 
ties with any interstate carrier. It carries neither mail, 
newspapers nor freight. Intervenor’s activities are 
wholly intrastate. The population of the area in which 
it operates is only about one-third of the population of 
the metropolitan area for which the City of Charleston 
proper is the focal point. It carries on its buses daily 
only about 22,000 persons, less than one-fifth of the 
total population of the area which it does serve. Other 
carriers also serve the area which in an emergency 
could carry all of the passengers now carried by Inter¬ 
venor. Intervenor does not serve the important coal 
mining industry of the area nor the substantial oil and 
gas segment of the area industry. The commercial en¬ 
terprises in the heart of the City of Charleston proper 
are not dependent upon continuance of Intervenor^ 
service. It does not serve or connect with any interstate 
carrier of passengers by river, rail, bus or air. Indus¬ 
trial employees at the twenty-seven (27) major indus¬ 
trial plants in the area which it does serve are not 
dependent upon its service. Its out-of-state purchases 
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are well under the minimum standards previously fixed 
by the National Labor Relations Board for the asser¬ 
tion of jurisdiction over manufacturing concerns, and 
there is no integration between Intervenor’s activities 
and the customary and usual indices of interstate 
commercial activities for the area. 


ARGUMENT 

1. Intervenor is Not Engaged in Interstate 
Commerce. 

We are not, under the facts of this case, concerned 
with interstate commerce in the true sense of the 
phrase. The stipulation between Intervenor and Gen¬ 
eral Counsel (J. 899) provides that “Respondent 
Charleston Transit Company has never sent any of 
its vehicles beyond the state line of West Virginia.” 
The Trial Examiner so found (J. 1014), as did the 
Board (J. 1031). 

2. All Local Activities do not Substantially 
or Directly Affect Interstate Commerce. 

The Act (61 Stat. 136, 29 U. S. C. Sec. 141 et seq .) 
confers upon the Board jurisdiction only of any unfair 
labor practices “affecting commerce.” This phrase;is 
defined in Sec. 2 (7) to mean either “in commerce, or 
burdening or obstructing commerce or the free flow 
of commerce or having led or tending to lead to a labor 
dispute hindering or obstructing commerce or the free 
flow of commerce.” 

j 

The Commerce Clause of the Constitution of the 
United States has grown through judicial interpreta- 
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tion over the years to the degree that many types of 
activities which were not in existence at the time the 
Constitution was adopted have now been brought with¬ 
in the scope of Federal power. Nevertheless, there re¬ 
mains a sound and vital distinction between interstate 
commerce on the one hand and intrastate commerce 
on the other hand. The power of Congress as to inter¬ 
state commerce is practically unlimited, but as to 
wholly intrastate commerce the power of Congress is 
limited by the decisions of the Supreme Court of the 
United States to those activities w’hich “substantially” 
or “directly” affect interstate commerce. 

In A. L. A. Schecter Poultry Corporation V. United 
States, 2 95 U. S. 495, 546 (1935), the Supreme Court 
of the United States emphasized that the distinction 
between direct and indirect effects depended upon the 
facts of the particular case. In that case the court said: 

“In determining how far the Federal Govern¬ 
ment may go in controlling intrastate transac¬ 
tions upon the ground that they ‘affect’ interstate 
commerce, there is a necessary and well-estab¬ 
lished distinction between direct and indirect 
effect. The precise line can be drawn only as 
individual cases arise, but the distinction is clear 
in principle. * * * But where the effect of 
intrastate transactions upon interstate com¬ 
merce is merely indirect, such transactions re¬ 
main within the domain of State power. If the 
commerce clause were construed to reach all 
enterprises and transactions which could be said 
to have an indirect effect upon interstate com¬ 
merce, the Federal authority would embrace 
practically all the activities of the people and 
the authority of the State over its domestic con¬ 
cerns would exist only by sufferance of the Fed¬ 
eral Government. 


am * * 
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“The distinction between direct and indirect 
effects has been clearly recognized in the appli¬ 
cation of the Anti-Trust Act. Where a combina¬ 
tion or conspiracy is formed, with the intent to 
restrain interstate commerce or to monopolize 
any part of it, the violation of the statute is clear. 
Coronado Coal Co. v. United Mine Workers, 268 
U. S. 295, 310, 69 L. ed. 963, 970, 45 S. Ct. 551. 
But where that intent is absent, and the objec¬ 
tives are limited to intrastate activities, the fact 
that there may be an indirect effect upon inter¬ 
state commerce does not subject the parties to 
the Federal statute, notwithstanding its broad 
provisions. This principle has frequently been 
applied in litigation growing out of labor dis¬ 
putes. United Mine Workers v. Coronado Coal 
Co. 259 U. S. 344, 410, 411, 66 L. ed. 975, 995, 
42 S. Ct. 570, 27 A. L. R. 762; United Leather 
Workers International Union v. Herkert & M. 
Truck Co. 265 U. S. 457,464-467, 68 L. ed. 1104, 
1106, 1108, 44 S. Ct. 623, 33 A. L. R. 566; Indus¬ 
trial Asso. V. United States, 268 U. S. 64, 82, 
69 L. ed. 849, 855, 45 S. Ct. 403; Levering & G. 
Co. v. Morrin, 289 U. S. 103, 107, 108, 77 L. ed. 
1062, 1065, 1066, 53 S. Ct. 549. In the case last 
cited we quoted with approval the rule that had 
been stated and applied in Industrial Asso. v. 
United States, supra, after review of the deci¬ 
sions, as follows: ‘The alleged conspiracy and 
the acts here complained of spent their intended 
and direct force upon a local situation,—for 
building is as essentially local as mining, manu¬ 
facturing or growing crops,—and if, by result¬ 
ing diminution of the commercial demand, inter¬ 
state trade was curtailed either generally or in 
specific instances, that was a fortuitous conse¬ 
quence so remote and indirect as plainly to cause 
it to fall outside the reach of the Sherman 
Act’ ” 


i 
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In N. L. R. B. V. Jones and Laughlin , 301 U. S. 1, 
37 (1937), the Supreme Court of the United States 
again said: 

“* * * Although activities may be intrastate 
in character when separately considered, if they 
have such a close and substantial relation to 
interstate commerce that their control is essen¬ 
tial or appropriate to protect that commerce 
from burdens and obstructions , Congress cannot 
be denied the power to exercise that control. 
* * * Undoubtedly the scope of this power must 
be considered in the light of our dual system of 
government and may not be extended so as to 
embrace effects upon interstate commerce so in¬ 
direct and remote that to embrace them, in view 
of our complex society, would effectually obliter¬ 
ate the distinction between what is national and 
what is local and create a completely centralized 
government. * * *” 


In Santa Cruz Fruit Pack. Co. V. N. L. R. B., 303 
U. S. 453, 466 (1938), the court said: 

“It is also clear that where federal control is 
sought to be exercised over activities which 
separately considered are intrastate, it must ap¬ 
pear that there is a close and substantial rela¬ 
tion to interstate commerce in order to justify 
the federal intervention for its protection. How¬ 
ever difficult in application, this principle is es¬ 
sential to the maintenance of our constitutional 
system. * * * ‘Activities local in their imme¬ 
diacy do not become interstate and national be¬ 
cause of distant repercussion/ 

“To express this essential distinction, ‘direct’ 
has been contrasted with ‘indirect,’ and what is 


‘remote’ or ‘distant’ with what is ‘close and sub¬ 
stantial.’ Whatever terminology is used, the 
criterion is necessarily one of degree and must 
be so defined. This does not satisfy those who 
seek for mathematical or rigid formulas. But 
such formulas are not provided by the great con¬ 
cepts of the Constitution such as ‘interstate com¬ 
merce,’ ‘due process,’ ‘equal protection.’ 

«* * * 

“The question that must be faced under the 
Act upon particular facts is whether the unfair 
labor practices involved have such a close and 
substantial relation to the freedom of interstate 
commerce from injurious restraint that these 
practices may constitutionally be made the sub¬ 
ject of federal cognizance * * 

The case of N. L. R. B. v. Fainblatt, 306 U. S. 601 
608 (1939), often cited and relied upon to sustain the 
jurisdiction of Respondent over local activities, con¬ 
cludes : 

“* * * the test of the Board’s jurisdiction is not 
the volume of the interstate commerce which 
may be affected, but the existence of a relation¬ 
ship of the employer and his employees to the 
commerce such that , to paraphase § 1*0 (a) in the 
light of constitutional limitations, unfair labor 
practices have led or tended to lead ‘to a labor 
dispute burdening or obstructing commerce.’ ” 

The same principle was recognized in Polish National 
Alliance of the United States of North America v. Na¬ 
tional Labor Rel. Bd., supra , where the court pointed up 
the distinction between local affairs on the one hand 
and interstate commerce on the other in the following 
language: j 
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“The interpenetrations of modem society have 
not wiped out state lines. It is not for us to make 
inroads upon our federal system either by in¬ 
difference to its maintenance or excessive regard 
for the unifying forces of modem technology. 
Scholastic reasoning may prove that no activity 
is isolated within the boundaries of a single 
State, but that cannot justify absorption of legis¬ 
lative power by the United States over every 
activity. On the other hand, the old admonition 
never becomes stale that this Court is concerned 
with the bounds of legal power and not with the 
bounds of wisdom in its exercise by Congress. 
When the conduct of an enterprise affects com¬ 
merce among the States is a matter of practical 
judgment, not to be determined by abstract no¬ 
tions. The exercise of this practical judgment 
the Constitution entrusts primarily and very 
largely to the Congress, subject to the latter’s 
control by the electorate. Great power was thus 
given to the Congress; the power of legislation 
and thereby the power of passing judgment upon 
the needs of a complex society. Strictly confined 
though far-reaching power was given to this 
Court; that of determining whether the Congress 
has exceeded limits allowable in reason for the 
judgment which it has exercised. To hold that 
Congress could not deem the activities here in 
question to affect what men of practical affairs 
would call commerce, and to deem them related 
to such commerce merely by gossamer threads 
and not by solid ties, would be to disrespect the 
judgment that is open to men who have the con¬ 
stitutional power and responsibility to legislate 
for the Nation.” 


In his concurring opinion to this case, Mr. Justice Black 
highlighted the caution which the Courts should observe 
before extending the Federal power to purely local 
activities in the following language: 
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“The doctrine that Congress may provide for 
regulation of activities not themselves interstate 
commerce, but merely ‘affecting’ such commerce, 
rests on the premise that in certain fact situa¬ 
tions the Federal government may find that reg¬ 
ulation of purely local and intrastate commerce 
is ‘necessary and proper’ to prevent injury to 
interstate commerce. Houston, E. & W. T. R. Co. 
V. United States, 234 U. S. 342,58 L. ed. 1341,134 
S. Ct. 833; Second Employers’ Liability Cases 
(Mondou v. New York, N. H. & H. R. Co.) 223 
U. S. 1, 46, 47, 56 L. ed. 327, 344, 345, 32 S. Ct. 
169, 38 L. R. A. (NS) 44, 1 NCCA 875; and see 
Wickard v. Filburn, 317 U. S. Ill, 121, 87 L. ed. 
122,132, 63 S. Ct. 82. In applying this doctrine 
to particular situations this Court properly has 
been cautious , and has required clear findings 
before subjecting local business to paramount 
Federal regulation. Yonkers v. United States, 
No. 109, this Term [320 U. S. 685, ante, 400, j 64 
S. Ct. 327], and cases therein cited. It has in¬ 
sisted upon suitable regard to the principle that 
whenever the Federal power is exerted within 
what would otherwise be the domain of state 
power , the justification of the exercise of the 
Federal poiver must clearly appear .’ Ibid.; Flor¬ 
ida v. United States, 282 U. S. 194, 211, 212, 75 
L. ed. 291, 301, 302, 51 S. Ct. 119; cf. Phelps 
Dodge Corp. v. National Labor Relations 3d. 
313 U. S. 177, 196, 197, 85 L. ed. 1271, 1284, 
1285, 61 S. Ct. 845,133 A. L. R. 1217; Securities 
& Exch. Commission v. Chenery Corp. 318 UJ S. 
80, 92-95, 87 L. ed. 626, 635-637, 63 S. Ct. 454.” 


There is another line of cases not in point here, but 
which we feel should be mentioned. These are the cases 
represented by United States v. Darby , 312 U. S. 100, 
(1941); United States V. Wrightwood Dairy Co ., 315 
U. S. 110, (1942) Wickard V. Filburn, 317 U. S. Ill, 


i 


i 

i 
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(1942); United States v. Five Gambling Devices , 346 
U. S. 441, (1953), all of which stand for the proposi¬ 
tion that the Federal Government has the power to 
regulate intrastate activities where the exercise of 
such power is necessary to the attainment of the legiti¬ 
mate end—the exercise of the granted power of Con¬ 
gress to regulate interstate commerce as such. Or 
stated in the reverse, where the failure to so regulate 
such intrastate activities would thwart the exercise of 
the admitted power of Congress to regulate interstate 
commerce per se. 

Obviously the exercise by Respondent of jurisdic¬ 
tion over Intervenor is not necessary in order to enable 
it to exercise jurisdiction over other local transit com¬ 
panies whose activities are such that they directly or 
substantially affect interstate commerce. Counsel for 
Petitioner, in footnote 10 at page 44, quote broad terms 
used by the Supreme Court of the United States in the 
Polish National Alliance case, supra , viz., that “appro¬ 
priate for judgment is the fact that the immediate situ¬ 
ation is representative of many others throughout the 
country, the total incidence of which if left unchecked 
may well become far reaching in its harm to com¬ 
merce.” That case is clearly distinguishable upon its 
facts. The Polish National Alliance was actively en¬ 
gaged in interstate commerce. Its headquarters were 
in Chicago, Illinois. A strike of its Chicago employees 
would have stopped entirely its activities in twenty-six 
or twenty-seven states. Certainly the Court did not 
mean to say by the language quoted above that Re¬ 
spondent should assert jurisdiction over a local activity 
which does not substantially affect interstate com¬ 
merce, because its failure to do so would leave un¬ 
regulated other similar local activities which likewise 
do not substantially affect interstate commerce- 
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It should also be noted that the line of decisions of 
the Supreme Court of the United States forbidding or 
limiting State regulation of picketing and the right to 
strike, represented by Amalgamated Assoc . of Street 
Electric Ry., and Motor Coach Employees of America 
V. Wisconsin Employment Rel. Bd ., 340 U. S. 383 
(1951), Gamer v. Teamster’s Union , 346 U. S. 485 
(1953), Capitol Service Inc . v. N. L. R. B., 347 U. S. 
501 (1954), and others, are all bottomed upon the as¬ 
sumption that Congress “acting within its constitu¬ 
tional authority”, i. e., in situations substantially or 
directly affecting interstate commerce, has by the 
Labor Management Relations Act of 1947 closed the 
field to State regulation. In none of these cases is it 
even remotely suggested that Congress intended or 
attempted by this Act to confer jurisdiction upon the 
Board over activities as to which Congress had no con¬ 
stitutional authority, viz., those local in character 
which do not substantially affect interstate commerce. 

i 

3. Intervenor's Activities do not Substan¬ 
tially or Directly Affect Interstate Com¬ 
merce. 

It is submitted that the evidence in this case viewed 
as the Supreme Court of the United States has indi¬ 
cated it should be viewed, not by reference to “mere 
percentages” nor “scholastic reasoning,” nor “rigid 
formulas,” but as a matter of practical judgment, 
will not support a clear finding that Intervenor’s ac¬ 
tivities substantially, directly or immediately affect 
interstate commerce. 

j 

The record in this case affirmatively shows: 

1. Intervenor’s buses do not cross State lines. 
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2. Intervenor carries no United States mail. 

3. Intervenor carries no newspapers or freight. 

4. Intervenor is not a subsidiary of any interstate 
carrier. 

5. Intervenor is not an affiliate of any interstate 
carrier. 

6. Intervenor does not interchange tickets, facili¬ 
ties, or passengers with any interstate carrier. 

7. Intervenor does not connect with any interstate 
carrier. 

8. Intervenor does not serve any interstate air line. 

9. Intervenor does not serve any interstate river or 
barge line. 

10. Intervenor is not the sole bus line serving the 
Charleston Metropolitan area or even the City of 
Charleston proper. 

11. Intervenor does not serve the entire Charleston 
Metropolitan area or even the entire City of 
Charleston. 

12. Intervenor does not serve the important coal 
industry in the territory in which it operates. 

13. Intervenor does not serve the substantial oil and 
gas industry in the territory in which it operates. 

14. No patron of any interstate railroad is dependent 
on Intervenor’s service and few, if any, of such 
passengers use its buses even as a convenience. 

15. Few, if any, industrial workers in the Charleston 
Metropolitan area are dependent on its service 
for transportation to and from work. 
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16. There are enough substitute methods of trans¬ 
portation, public and private, which could be used 
in the event of a strike of Intervenor’s employees 
so that the effect, if any, on interstate commerce 
in the area would be negligible. 

17. There is no integration between Intervenor’s 

business and the indices of commercial activity 
of the area it serves. I 


4. Intervenor's Out-of-State Purchases. 


So far as out-of-state purchases are concerned, Peti¬ 
tioner relies to a large degree upon the case of 
N. L. R. B. V. Denver Building and Construction 
Trades Council , 341 U. S. 675, (1951). That case in¬ 
volved the purchase of supplies by a local building con¬ 
structor. In fact, 65 per cent of his supplies were pur¬ 
chased out of state. However, it is submitted that the 
purchases of a building contractor are distinguishable 
from those of a local bus company. The National Labor 
Relations Board itself has pointed up this distinction 
in Chicago Motor Coach , 62 N. L. R. B. 890, where 
the Board observed in footnote 9 on page 893: 

“While the flow of such materials across state 
lines is a salient factor with respect to manufac¬ 
turing and distributing industries which are 
engaged in the business of conveying or handling 
materials in the flow of interstate commerce, 
this aspect of the case is only incidental to a 
business devoted entirely to transportation of 
passengers. Should such a factor be given con¬ 
trolling weight it would be difficult to conceive 
of even the smallest bus line or taxi company 
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which would be outside the scope of the Act 

unless it appeared to be located in one of the 
petroleum producing States.” 

It is submitted that in the bus business jurisdic¬ 
tion or lack thereof cannot be based upon such a 
variable and insubstantial factor as the extent of out- 
of-state purchases of supplies and equipment. In 
N. L. R. B. V. White Swan Co., 4 Cir., 1941, 118 F. 2d 
1002, a case involving the question of jurisdiction over 
a laundry and dry cleaning establishment, the Court 
being divided and in doubt, certified two questions of 
law to the Supreme Court of the United States. The 
Solicitor General moved to amend the certificate so 
as to embody the purchase by the respondent in that 
case of supplies purchased interstate. In denying this 
motion, the Court said: 

“Adding to the question the element involved 
in the purchase of supplies would confuse the 
question as to which instruction is desired and 
would not aid in its solution. If the business of 
collecting and delivering articles in the manner 
stated in the questions brings the business of 
respondent within the Board's jurisdiction, the 
purchase of supplies does not increase the juris¬ 
diction; if it does not, such purchase, in our opin¬ 
ion, cannot confer jurisdiction.” 


Intervenor uses no electricity as did the Baltimore 
Transit Company. Intervenor’s tire-service contract, 
a factor commented upon at page 136 of the Board’s 
opinion in the Baltimore Transit case, has been held 
by the Supreme Court of Appeals of West Virginia 
to be an intrastate contract. 
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Of the dollar volume of advertising carried by Inter- 
venoms buses, over 80% is derived from local adver¬ 
tisers, while only $1,035 annually is derived from na¬ 
tional advertisers. 

The total volume of Intervenor’s out-of-state pur¬ 
chases is shown in the Trial Examiner’s Intermediate 
Report (J. 1015). It will be observed that of the total 
out-of-state purchases of $321,776.00 made by Inter- 
venor in the calendar year of 1952, the bulk of such 
purchases consisted of buses, bus parts, tire service 
and insurance. 6 In this connection, it is worthy of 
noting that in the event of a strike of Intervenor’s 
employees, its out-of-state purchases would be affected 
slightly, if at all. The principal items in this category 
consist of buses, bus parts and tire service payments 
and yearly insurance premiums (J. 1015). It would 
require a strike of unusual duration to substantially 
curtail seldom recurring expenditures for items of 
this nature. 

i 

i 

In any event, the extent of Intervenor’s out-of-state 
purchases should be eliminated as a factor in this case. 
Their total is less than the Board’s $500,000.00 mini¬ 
mum standard in effect for manufacturing concerns 


6 As to gasoline, diesel fuel, the product, although it may have 
been shipped into West Virginia originally, has come to rest in 
West Virginia before it is delivered to Intervenor (J. 90, 91). The 
West Virginia gasoline tax is charged on the gasoline. Sonnebom 
Bros. v. Keeling, 262 U. S. 506, Fleming v. Goldblatt, 39 F. Supp. 
701, 703; 11 Am. Jur., Commerce, §§ 41, 47. While Intervenor 
purchases some lubricating oil which is shipped from Norfolk, 
Virginia, it offered to show (Tr. 93) that it could purchase all its 
oil requirements from either of two refineries located in Kanawha 
County, West Virginia, and that both refineries have offered to 
supply Intervenor’s oil requirements (Tr. 93). 


I 


i 

! 


K 
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prior to the adoption of the new jurisdictional stand¬ 
ards for local bus companies. Federal Dairy Co., Inc., 
91 N. L. R. B. 638; Florida Mattress Factory, Inc. of 
Tampa, 91 N. L. R. B. 772. 


5. Petitioner's Authorities Distinguished. 


The case of Amalgamated Association V. Wisconsin 
Employment Relations Board, 340 U. S. 383, (1951), 
repeatedly cited in Petitioners brief, is not in point on 
the issue under discussion. That case involved the va¬ 
lidity of a statute of the State of Wisconsin prohibiting 
strikes in public utility industries. The precise question 
here was not considered. The court in that case pointed 
out that the Wisconsin Act was not limited in its appli¬ 
cation to local disputes but also applied to disputes na¬ 
tional in scope. 

The cases of N.L.R.B. v. Wentworth Bus Lines, Inc., 
1 Cir., 1951, 191 F. 2d 849, and N.L.R.B. v. Arquillo, 
etc., 6 Cir., 1952, 196 F. 2d 499, are not determinative 
of the issue here. Both were per curiam decisions in 
which the jurisdictional question was not seriously 
urged or considered. 

Nor is the decision in N.L.R.B. v. El Paso-Ysleta 
Bus Line, Inc., 5 Cir., 1951,190 F. 2d 261, conclusive. 
In that case considerable emphasis was placed upon the 
fact that the Standard Oil Company thought that the 
local bus service involved was so essential for its em¬ 
ployees that it subsidized their transportation by bus. 
No such situation is showm in the instant case. 

Counsel for Petitioner refers at page 11 of his brief 
to an earlier decision of the Board, 57 N.L.R.B. 1164, 
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whereby it once asserted jurisdiction over this Inter- 
venor. This reference, if intended to infer that Inter- 
venor acquiesced in the Board's assertion of jurisdic¬ 
tion over it, ignores the explanation of that situation 
contained in the record of this case. (Tr. 29) The fact 
is that this Intervenor in the earlier proceeding vigor¬ 
ously resisted the assertion of jurisdiction and the elec¬ 
tion ordered by the Board was consented to by Inter¬ 
venor under express written reservation of its right 
to contest the jurisdiction. Intervenor did not under¬ 
stand that the decision ordering an election was re- 
viewable by the courts. It was under the impression 
that only a directive to bargain with the Union was 
appealable. Since the Union failed to win the election, 
no order to bargain was ever issued and the question 
of jurisdiction became moot. Hence there was no 
appeal. ! 

i 

6. The Baltimore Transit Case Distin¬ 
guished. 


There is no decision of the United States Supreme 
Court on facts similar to those in the instant case al¬ 
though the general principles enunciated in the deci¬ 
sions cited above seem clear enough to warrant their 
application in the instant case. The decisions of the 
Circuit Courts of Appeals for the First and Sixth Cir¬ 
cuits in the Arquillo and Wentworth cases, supra , af¬ 
ford little help. i 

The leading case on the question at issue is that of 
N.L.R.B. V. Baltimore Transit Company, 4 Cir., 1944, 
140 F. 2d 51, cert, den., 321 U. S. 795. It is respectfully 
submitted that the facts in the instant case bear not 
even the slightest resemblance to the factual situation 
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which impelled the holding in that case. In the Balti¬ 
more Transit case, the Court of Appeals for the Fourth 
Circuit said that the test of whether or not the activities 
of the Baltimore Transit Company exerted a substan¬ 
tial economic effect on interstate commerce was wheth¬ 
er or not a stoppage of its operations by threatened 
strife would result in substantial interruption to or in¬ 
terference with the free flow of such commerce. On its 
facts, it is quite evident that the transportation serv¬ 
ices involved in that case did substantially affect inter¬ 
state commerce. In that case the court aptly observed 
that “a tie-up of this means of transportation would in 
large measure paralyze the life of the city.” No such 
inference can reasonably be drawn from the facts of 
this case. 

In the Baltimore Transit case the evidence showed 
that the transportation company served practically ev¬ 
ery section of that great city. Such is not the case here. 

In the Baltimore Transit case the evidence showed 
that during the morning rush hours the employer car¬ 
ried approximately 90,000 passengers to the heart of 
the city. The evidence in this case shows no such volume 
of bus traffic to or from the heart of the city of Charles¬ 
ton at peak hours. 

In the Baltimore Transit case, the court commented 
on the fact that the vehicles of the company carried 
persons traveling in interstate commerce to and from 
the stations and wharves of interstate carriers. 7 Such 
is not the case here. 


7 Intervenor is not a “link” in interstate transportation as in 
Rollo Transit Corp., 110 NLRB 1623. 
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In the Baltimore Transit case, the controlling factor 
in the decision seems to be that out of 147,000 em¬ 
ployees of 47 of the city's largest industrial concerns, 
approximately 45,000 were dependent upon the com¬ 
pany's cars and buses for transportation to and from 
work. Such is not the case here. (R. Exh. No. 14) 
(J. p. 104) Intervenor's service is not a necessity for 
industrial workers. It is merely a convenience. 

! 

In the Baltimore Transit Case (see note 16, p. 135 
of the Board's decision, 47 N. L. R. B. 109), the em¬ 
ployer was not able to establish substitute facilities. 
The record in this case is replete with evidence of 
substitute facilities by over 54,000 private automo¬ 
biles, 8 200 licensed taxicabs and 259 commercial buses. 9 
The Board declined jurisdiction where such a showing 
was made in Chicago Motor Coach Company , 62 
N. L. R. B. 890. 

! 

i 

; 

i 

i 


8 In Road Improvement District v. Missouri Pacific R. JR., 274 
U. S. 188, 193 (1917), the Supreme Court of the United States 
observed, with respect to the loss by railroads of less than car¬ 
load freight and passenger revenues due to motor trucks oper¬ 
ating over hardsurfaced parallel roads reaching the same towns 
as did the railroads, that such loss was a matter of common knowl¬ 
edge. In this day and age it is common knowledge that local bus 
transportation is fighting for its very existence due to unrestricted 
competition of private automobiles, inroads of television and other 
factors rendering such service no longer essential to the public. 

®In emergency the Public Service Commission of West Vir¬ 
ginia is under a statutory duty to lift present restrictions in favor 
of Intervenor. Chapters 24, 24A, West Virginia Code of 1931, as 
amended. 
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7. Erroneous Inferences in Petitioner's 
Brief. 


(1) Counsel for the Petitioner in his brief (p. 6) 
states that Intervenor furnishes additional service to 
certain industrial plants during rush hours. This is 
not, strictly speaking, an accurate statement. Respond¬ 
ent has no lines which are termed “industrial” (J. 489). 
The fact is that the Barium Reduction plant, the Car¬ 
bide & Carbon plant, and the Westvaco plant are all 
located in South Charleston on U. S. Route No. 60. 
There is no special service to these plants, nor for that 
matter, to those located at Nitro, as such. It was so 
stipulated (J. 896). 

The testimony showed that at the morning and eve¬ 
ning peak hours there are extra trips or double-headers 
which operate over an entire route, which in so doing 
incidentally pass by some of the industrial plants 
which happen to be located near the particular route 
(J. 42, 433, 672). There is no extra service to meet 
the shift changes to any of these plants. 

(2) Counsel for Petitioner in their brief (p. 5) also 
seem to attach great importance to the fact that Inter- 
venor’s buses, as they put it, “serve” a Naval Ordnance 
Plant and the Second Army Headquarters for the West 
Virginia Military District. Again the w’ord “serve” 
is not strictly accurate in that Intervenor’s service 
passes by this installation merely as an incident to 
traveling on to the ultimate destination. The record 
shows (J. 90) that the so-called Naval Ordnance Plant 
is merely a maintenance installation and has only to 
do with the “so-called Reserve Training” that might 
take place in this general area. This is pointed out 
merely to counteract the possible erroneous impression 
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that here is a large and active military installation 
directly serviced by Intervenor’s buses, which would 
be seriously impaired if Intervenor’s service were dis¬ 
continued. 

i 

(3) Petitioner also seems to attach some importance 
to the extensiveness of Intervenor’s operations and at 
pages 21 and 22 of its brief cites statistics to show by 
way of comparison the number of buses operated, the 
population served, the annual gross revenue, and the 
annual direct and indirect purchases of a number of 
other transportation companies. Obviously it is not 
the number of buses nor the territory served, nor the 
gross annual revenue, nor the annual direct or indi¬ 
rect out-of-state purchases which are decisive as to 
whether or not a particular bus operation substantially 
affects interstate commerce. It is conceivable that a 
small bus company with only a few buses such as the 
El Paso-Ysleta Bus Line could directly and substan¬ 
tially affect interstate commerce while a company with 
many more vehicles and serving a larger territory 
would only indirectly affect such commerce. In Carter 
vs. Carter Coal Co. 298 U. S. 238, 308, (1936) the Su¬ 
preme Court of the United States said that the dis¬ 
tinction between direct and indirect effect did not turn 
upon the “magnitude of either the cause or the effect.” 

i 

(4) Petitioner in its brief (p. 4) points to the figure 
of 16,013,792 passengers annually carried by Inter¬ 
venor’s buses and argues that this represents a daily 
average of 43,873 or one-third of the total population 
to whom the Company’s services are available. This 
statement is misleading. The service of Intervenor 
operates 365 days a year. It is certainly fair to assume 
that each person who rides Intervenor’s buses does so 
at least twice daily. At least that is true with those 



40 


persons who use the buses to go to work in the morning 
and return home in the evening. It is more accurate 
to say that only 21,936 persons residing in the area 
served by Intervenor use its service daily. Thus only 
approximately 17 per cent or less than one-fifth of the 
total population of the area served by Intervenor use 
Intervenors service for any purpose each day. 

CONCLUSION 

It is submitted that upon the facts of this case the 
activities of Intervenor are not related to interstate 
commerce by “solid ties”, but that the relationship, if 
it exists at all, hangs by mere “gossamer threads” and 
that regardless of the validity or invalidity of the juris¬ 
dictional standards under attack, Respondent has not 
the power under the Commerce Clause of the Constitu¬ 
tion of the United States to exercise jurisdiction over 
Intervenor. Respondent’s order of March 30,1955, dis¬ 
missing this complaint should be affirmed. 

Respectfully submitted, 

Howard R. Klostermeyer 
Kanawha Banking & Trust Co. Bldg. 
Charleston, West Virginia 
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I. The Question of Whether The Board Has Legal Jurisdiction Over 
the Intervenor, and Whether, in Exercising its Discretion to Limit its 
Jurisdiction, The Board May Ignore Those Factors Upon Which its Legal 
Jurisdiction is Based . 

It is now too well established to permit of any doubt that under the 
Act and the Constitution the power of the Board to assert jurisdiction ex¬ 
tends to wholly intra-state operations if their interruption because of a 
labor dispute would impede the free flow of commerce, and that as to the 
volume of commerce thus affected, it is sufficient if it is more than de 
minimis . In its contention that the Board does not have jurisdiction over 
the intervenor under the Act or the Constitution the intervenor does not 
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really challenge this proposition. Its brief reduces itself to an argument 
that for some reason this rule ought not to be applied to the transit indus¬ 
try. The short answer to this argument is that the Supreme Court, and 
various Courts of Appeals have already decided to the contrary. (See 
cases cited at p. 11 of petitioner’s brief, and p. 12 of respondent’s brief). 1 

By its brief (pp. 10-12) the respondent now makes it clear that the 
Board’s decision refusing to assert jurisdiction in the instant case was 
predicated solely upon the exercise of discretion to refuse to assert its 
full power. The respondent argues, in agreement with the petitioner and 
contrary to the intervenor, that the intervenor’s operations have ”a suf¬ 
ficient impact upon commerce to bring them under the Act as a matter of 
law. ” And it is significant that in support of that contention (respondent’s 
brief p. 12) the respondent refers to two facts, viz : (1) the fact that 
employees working in industrial plants producing goods for interstate 
commerce go to and from work on the intervenor’s buses; and (2) the fact 
that the intervenor utilizes in its business quantities of supplies which 
are obtained from out of the state. 

Thus, in the respondent’s view the intervenor’s operations have an 
impact on interstate commerce, and the Board, therefore, has jurisdiction 
over the intervenor as a matter of law, on the basis of the service rendered 
to firms engaged in interstate commerce, and the goods and supplies the 
intervenor obtains from out of the state. The respondent reasons that as 
the amount involved in these two factors is plainly not de minimis (the 
latter alone involves more than $300, 000 annually), an interruption in the 
intervenor’s operations would sufficiently impede the free flow of com¬ 
merce to warrant the assertion of jurisdiction as a matter of law. 


At p. 34 of its brief, the intervenor suggests that the question of whether the Board has legal jurisdiction 
over an intra-state transit operation was not considered by the Supreme Court in Amalgamated Association 
v. W isconsin Employment Relations Board, 340 U. S. 383. It would be difficult to conceive of language 
more clearly representing a holding by the Court on this issue than the following, taken from that opinion: 
"Ever since the question was fully argued and decided in Consolidated Edison Company 
v. Labor Board , 305 U.S. 197 (1938), it has been clear that federal labor legislation, 
encompassing as it does all industries ’affecting commerce', applies to a privately owned 
public utility whose business and activities are carried on wholly within a single state. 

The courts of appeals have uniformly held enterprises no more important to interstate 
commerce than the Milwaukee gas and transit companies before us in these cases subject 
to the provisions of the federal labor law. ” 
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Yet the Board's new jurisdiction standard for local public utilities, 
on the basis of which it refused to assert jurisdiction in this case, treats 
only with the total dollar-volume size of the operation, and gives no con¬ 
sideration whatsoever to either the amount of service rendered to indus¬ 
trial firms producing goods for interstate commerce or to the amount of 
goods and materials the utility may use in its operations that are obtained 
from across state lines. The only factor deemed relevant is the size of 
the operation, and this is the one factor that has never been considered 
by any court as pertinent to the Board’s power to assert jurisdiction 
under the Act. 

Petitioner recognizes, of course, the distinction between the power 
of the Board to act as a matter of law, and the discretion of the Board to 
refuse to assert the full measure of its jurisdiction. But we submit 
the Board improperly exercises that discretion, and abuses it, when 
it adopts a jurisdiction standard that turns upon the one factor that 
has no relevance to its legal jurisdiction and ignores all the factors 
upon which its legal jurisdiction is based. That is precisely what the 
Board has done in this case. 

At p. 23 of the respondent's brief the observation is made that 
T, a business may be big in size and employ a lot of employees, and 
still be an essentially local enterprise. . ." Yet the very jurisdiction 
rule at issue in this case is based solely on size. It assumes that 
intra-state public utility systems are all essentially local, whatever 
impact their operations may have on interstate commerce, unless 
they are big (i. e., unless their annual revenue is in excess of $3 
million); if they are big then they are no longer deemed to be essen¬ 
tially local, again irrespective of what effect their operations may 
have on interstate commerce. 

It would be difficult indeed to find a more arbitrary exercise 


4 


by the Board of its discretion to limit its exercise of jurisdiction. 2 

II. The Question of Whether in This Instance the Board Exercised 
Its Discretion to Limit Its Jurisdiction In A Manner That is Consistent 
With the Will of Congress . 

The cases cited at page 14 of the respondent’s brief cannot be read 
as indicating approval by the courts of the kind of self-imposed jurisdic¬ 
tional limitation that is involved in this case. 3 Certainly they cannot be 
read as sanctioning every exercise by the Board of its discretion to limit 
its exercise of jurisdiction. The kind of standard imposed in this case 
under the circumstances here involved has never been reviewed by any 
court, and unless respondent claims that its discretion in this area is 
absolute — and we do not believe it does --it still remains for this Court 
to determine whether the Board has exercised its discretion in a manner 
that is reasonable, well founded and consistent with the will of Congress. 

Nor can the respondent hope to avoid this Court’s careful scrutiny 
of the $3 million standard for local public utilities by claiming, as it does 
(respondent’s brief, pages 20-21),that the question of whether the line 
should have been fixed at some lower or higher point is not a justiciable 
issue. Petitioner does not claim that that question is a justiciable issue, 
but that is not the question before this Court. That question becomes per¬ 
tinent only in a context in which the Court has already found that the ad¬ 
ministrative agency has acted reasonably, and consistent with the will of 

-!-!- 

The arbitrariness of excluding from all consideration the service an intra-state transit system may 
provide for employees of industrial firms engaged in commerce is further highlighted by the Board's 
recent decision in Whippany Motor Company. 115 N.L.R.B. No. 11. In that case the Board modified 
that portion of the 1954 jurisdiction policy pertaining to intra-state industrial establishments where the 
Board's assertion of jurisdiction is based upon the goods or services such establishments furnish to inter¬ 
state industrial firms, public utilities, transit systems or instrumentalities of commerce. The rule as 
originally enunciated in Jonesboro Grain Drying Corporation, 110 N.L.R.B. 481 provided that the Board 
would assert jurisdiction on that basis if the goods or services were directly utilized in the products, 
services, or processes of the purchaser and totalled $100,000 per year, or if the goods or services, regard¬ 
less of their use, totalled $200,000 per year. In the Whippany case the Board abolished the distinction 
between direct and indirect use of the goods or services and will now assert jurisdiction over intra-state 
industrial establishments on the basis of the goods or services supplied to the types of firms described 
above if those goods or services, regardless of their use, total $100,000 per year. 

The limits of the Denver Bldg ., the Haleston, and the Optical Workers cases have already been dis¬ 
cussed in petitioner's main brief (pages 15, 16, and 17). In both the Stanislaus Implement and the 
Katarik cases the sole question, so far as jurisdiction is concerned, was whether, subsequmt to the 1954 
revisions in the jurisdiction standards, the Board could seek enforcement of an order in which jurisdiction 
had been asserted on the basis of the 1950 jurisdiction standards. 


5 

Congress, in establishing the kind of standard in question. Here, how¬ 
ever, petitioner asserts that the kind of standard involved -- one which 
limits jurisdiction over intra-state utilities to those above a certain size 
— is inconsistent with the will of Congress, unreasonable and arbitrary. 

In such a context the question of whether the line might better have been 
drawn at some figure other than $3 million is not the real issue before 
the Court. 4 

In its main brief (pp. 32-40) petitioner has shown the several re¬ 
spects in which the standard adopted by the Board in 1954 is inconsistent 
with the expressed will of Congress. The respondent attempts to explain 
away the legislative history on which petitioner relies by asserting (re¬ 
spondent’s brief, page 27) that this history represents no more than an 
affirmation by Congress of the legal power of the Board to assert juris¬ 
diction over intra-state public utilities, and does not constitute an attempt 
to limit the Board in its exercise of discretion to assert less than the full 
measure of its jurisdiction in that area. 

This, we submit, is not a fair reading of the legislative history in 
question, nor a proper interpretation of its implications. As the Supreme 
Court has noted, ”in the course of adopting the 1947 amendments Congress 
considered in great detail the provisions of the earlier legislation as they 
had been applied by the Board. ” N.L.R.B. v. Gullett Gin Co. , 340 U.S. 
361, 366 (1951). One of the things Congress specifically considered at 
that time, as well as on subsequent occasions, was the fact that the Board, 
with the approval of the Courts, had been asserting jurisdiction over intra¬ 
state public utilities in the broadest possible manner. It considered that 
fact, together with the claim that the Board’s practice in this regard 
should be changed by amendments to the Act that would remove a large 
portion of the intrastate public utilities industries from the coverage of 
the Act in order to leave to the states greater freedom in regulating labor 

4 Thus, for example, in Addison v. Holly Hill Fruit Products. Inc. , 322 U.S. 607 (1944), the Supreme 
Courtfound that Congress, in authorizing the Administrator of the Wage and Hour Division to promulgate 
a definition of "area of production", did not authorize him to establish a definition which included a test 
as to the number of employees involved. So finding, the Court set aside the regulation as ultra vires, 
without regard to the question of whether, if such a test had been consistent with the will of Congress, 
the number selected by the Administrator would have been reasonable. 
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disputes in such industries. Congress refused to enact such a change. 

It rejected the proposed change on its merits, and it did not thereby 
leave it to the Board to do, under the guise of administrative discretion, 
precisely what Congress had refused to do by amendments to the Act. 

It adopted the Board’s then current administrative application of the Act 
to public utilities, as its own, and thereby withdrew from the Board any 
authority to adopt a policy, such as the Board has done in this instance, 
that is inconsistent with the practice that Congress had considered and 
approved. See Helvering v. R. J. Reynolds Tobacco Co. , 306 U.S. 110, 
116 (1939). 

The legislative history discussed in petitioner’s main brief (pages 
34-35) further demonstrates that apart from its special consideration of 
the problem of intrastate public utilities, Congress has given consideration 
to the general question of whether the Act should be limited in its coverage 
to large employers. In the original enactment of the National Labor Re¬ 
lations Act, Congress refused to so limit the application of the statute on 
the ground that ’’the rights of employees should not be denied because of 
the size of the plant in which they work. ” In the 1947 amendments this 
same approach was followed and underscored in the observation of Senator 
Taft (petitioner’s brief, p. 35) that, if anything, it was in the area of 
smaller businesses that the Act’s protection was most urgently needed. 

Can this legislative history fairly be read as permitting the Board to 
adopt, as it has in this instance, a jurisdiction rule in which the only 
test is the size of the business? We think it cannot. 

III. The Question of Whether the Board’s New Standard For Intra - 
State Transit Systems is Reasonable and Well Founded . 

In several specific respects the respondent’s attack on petitioner’s 
contention that, apart from its conflict with Congressional policy, the 
Board’s new standard for the local transit industry is arbitrary and un¬ 
reasonable warrants a reply. 

1. The respondent seeks to give a general tone of reasonable¬ 
ness to the process by which the Board has virtually written the intra¬ 
state transit industry out of the Act by stating that the $3 million standard 
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was imposed after "more than three years’ experience with [ the 1950 
standard] proved that it was bringing to the Board a number of essentially 
local disputes whose impact on commerce was relatively remote, de¬ 
tracting from the cases where the impact on commerce was more sub¬ 
stantial ...” (pages 17-18 of respondent’s brief). 

If this statement was intended to suggest that the 1950 stand¬ 
ard of asserting jurisdiction over all transit systems whose impact on 
commerce was above de minimis opened the flood gates and permitted 
the Board to be swamped with cases from the transit industry, it is a 
distortion of the facts. An examination of the reported decisions of the 
Board between the date of Local Transit Lines , 91 N. L.R.B. 623 (in 
which the 1950 standard was announced) and Greenwich Gas Co. , 110 
N. L. R. B. 564 (in which the 1954 standard was announced) reveals that in 
that period the Board decided 4, 236 cases, of which 42, involved transit 
companies, and about half of these 42 cases involved interstate operations 
or intrastate companies who would meet the new $3 million standard. 

Thus, even if the new standards had been in effect during the period in 
question, the case load of the Board would have been reduced by about 
1/2^ of 1%. This hardly suggests a situation in which the Board ’’was 
warranted in tightening the old standard”, because that standard had ’’re¬ 
quired it to handle numerous cases involving essentially local enterprises 
which, in turn, detracted from the expeditious handling of cases with 
more pronounced impacts on commerce ...” (respondent’s brief, page 8). 

2. At the same time, and in a manner that is wholly incon¬ 
sistent with its contention that the new standard for intra-state transit 
systems was needed in order to cut down on the ’’numerous” cases that 
resulted from the 1950 standard, the respondent, at another point in its 
brief, asserts that the new standard is not likely to have the serious im¬ 
pact claimed by the petitioner because many intra-state transit systems 
that do not meet the new $3 million standard ’’never utilized the Board’s 
processes even when the jurisdictional policy permitted such utilization” 
(respondent’s brief, page 24). 

This observation by the respondent represents a very surpris- 
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ing misconception of the basic purpose of the Act. It suggests that the 
extent to which the Act is accomplishing its basic purpose of "encouraging 
the practice and procedure of collective bargaining” in a particular indus¬ 
try is to be measured by the frequency with which employers and unions 
in that industry find it necessary to file formal complaints or representa¬ 
tion petitions before the Board. It ignores the simple fact that the Act is 
truly accomplishing its purpose when both parties accept the obligation 
to bargain collectively required by the Act, recognize the rights each other 
has under the Act, restrict their conduct toward each other to that which 
is permitted by the Act, and resolve their differences — without coercion 
by the Board's formal processes — through free collective bargaining. 
Early in its history the Board observed that not the least of the accomp¬ 
lishments of the Act is found: 

"... in the increase of written trade agreements which has oc¬ 
curred during the past few years as collective bargaining pro¬ 
cedures have been extended and more widely accepted through¬ 
out American industry. This development signifies that during 
the past year ... ’an increasing number of employers began to 
accept trade-unions and to adjust their management methods 
and policies accordingly. ’ " 5 

The relatively few cases that have come before the Board 
from the local transit industry simply testifies to the fact that employers 
and unions in this industry have generally recognized their obligations 
and rights under the Act. But this has resulted because each side has 
long understood that the industry was covered by the Act, that the Board 
would exercise full jurisdiction in this industry, and that a failure or re¬ 
fusal to abide by the law would be met by enforcement of what the Act re¬ 
quired through the processes of the Board. To say, as the respondent 
now does, that all of this indicates that the local transit industry does not 
really need coverage by the Act is to say that when the crime rate has 
declined the thing to do is to repeal the criminal statutes. 

3. The petitioner submits that in order to satisfy the most 
elementary test of reasonableness it must be shown that when the Board 

^ N.L.R.B. Fourth Annual Report (GPO) 1940 , page 4. The quotation used by the Board appeared in 
Monthly Labor Review. United States Bureau of Labor Statistics, March, 1939, page m. 
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abruptly abandoned the long standing policy of asserting jurisdiction over 
all intra-state transit systems above de minimis and imposed the $3 mil¬ 
lion limitation it gave due consideration to all of the relevant data which 
would show the extent to which the new standard would remove employers 
and employees in this industry from the protection of the Act. Otherwise 
the $3 million figure becomes one that was plucked from the air, and the 
standard, which rests on no other consideration, is arbitrary, if that 
term has any meaning at all. 

Yet we find, as pointed out in petitioner's main brief, that in 
Greenwich Gas Company and Fuels, Inc., 110 N. L. R, B. 564, the Board's 
majority gave consideration to this critical problem only by way of at¬ 
tempting to reply to the charge of the dissenting members that the $3 
million standard would result in a mass exclusion of utility and transit 
employees from the protection of the Act. And the only reply made is by 
reference to an unpublished report of the Bureau of Old Age and Survivors' 
Insurance purporting to show that elimination of the first 50% of the units 
in the "local railways and bus lines" industry would cut off 2. 2% of the 
total employees. From this one alleged fact, and without any reference 
to the relationship, if any, between the $3 million standard and the "first 
50%” measurement, the majority concludes that the new standard would 
not make "any unwarranted inroad upon the Act’s protection of utility and 
transit employees. " 

As already noted, in its Motion for Rehearing and Reconsider¬ 
ation in the instant case petitioner offered to demonstrate that the Board 
did not make any real inquiry into the impact of its new standard and that 
the impact of the $3 million standard on the transit industry far exceeds 
anything like that suggested by the Board’s majority. The Board denied 
that Motion, and in its main brief (pages 6-8; 42-43) petitioner summar¬ 
ized the facts it had sought to prove, on the theory that for the purpose 
of this proceeding the data in question must be accepted as true. 

Now the respondent, in its brief, attacks the "accuracy of 
petitioner's description of the consequences of the Board's new transit 
yardsticks" on the ground that: (1) "it does not appear that petitioner’s 


10 


tables ... take into account the interstate linkage aspect” (respondent's 
brief, page 24); and (2) petitioner's statistical conclusions "overstate and 
distort the impact of the $3,000,000 standard” (respondent's brief, page 
25, fn. 21). 3 

It must be said, in the first place, that an attack by the re¬ 
spondent on the accuracy and validity of the petitioner's computations is 
clearly inappropriate at this stage of these proceedings. Petitioner asked 
for an opportunity to prove its point in a formal hearing, where all of its 
data would be subject to full cross examination and rebuttal. Having denied 
petitioner that opportunity, respondent cannot now be heard to say, as it 
attempts to do, that petitioner could not have proved its case if it had been 
given the chance. This is all the more so when one of the issues before 
this Court is the propriety of the respondent’s denial to petitioner of that 
chance. 

But, in any event, the respondent’s attack on the validity of 
petitioner's data is without merit. So far as the first point is concerned, 

(i. e., that petitioner failed to take into account the interstate aspects of 
the operations tabulated in the Exhibits) it should be noted (see J. 1078, 
fn. 9) that petitioner carefully excluded from its tabulation of companies 
that would not meet the new standards those "assumed to be covered under 
the new standards since interstate operations may exceed $100, 000." 
Indeed, as is indicated by footnote 7 of the same exhibit (J. 1078), peti¬ 
tioner even excluded a number of transit companies operated by power 
companies where petitioner assumed that jurisdiction might be asserted 
by the Board on the basis of the totality of the operation involved. 

As to the attack on petitioner’s statistical techniques (respond¬ 
ent's brief, page 25, fn. 21), the following must be noted: 

a) Within the limits of the readily available data peti¬ 
tioner showed that (J. 1050-1080), far from affecting only about 3, 000 
employees as the Board’s majority assumed, the Board’s new standard 
would exclude 126 transit companies, alone employing more than 25,000 
persons, serving cities with populations of 50,000 or more, to say nothing 
£ 

A further criticism made, i.e , that petitioner’s list of transit companies that would be excluded 
under the new standard include many that have never used the Board's processes in the past.has already 
been discussed under paragraph 2, supra. 
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of the great majority of the 1,300 companies that operate suburban serv¬ 
ice, or in cities with populations of less than 50, 000 that would also be 
excluded. The validity of this conclusion depends upon the accuracy of: 

(1) the figure of 195 as the average number of vehicles operated by a 
transit company with $3 million annual revenue, which, in turn, depends 
upon the accuracy of the figure of $15,418 as the revenue per vehicle of 
the companies with less than $3 million revenue; 7 and (2) the figure of 
2. 668 as the ratio of employees per vehicle. 8 

b) The respondent attacks the figure of $15,418 as the 
revenue per vehicle because Tf the range per vehicle goes from a low of 
$9, 627 ... to a high of $24,195 ... Petitioner’s use of simple arithmetic 
averages in the face of these wide ranges tends to overstate and distort 
the impact of the $3,000, 000 standard. ” Had petitioner been given an 
opportunity to present the data it would appear readily that the impact of 
the $3 million standard is neither distorted nor overstated. 

In considering this contention, it must be recognized, 
of course, that petitioner’s analysis can only ’’overstate” the impact of 
the standard if the figure of $15,418 is too low, for only then would the 
figure of 195 be too high. However, examination of petitioner’s Exhibit 
2 (J. 1063-1078) reveals that Des Moines Transit Company operated 195 
vehicles (J. 1066); the next lowest number of vehicles operated was 182, 
by Springfield Street Railway (J. 1075) and 178, by Jacksonville Coach 
Company (J. 1068). It follows, therefore, that even if the average revenue 

7 The figure of $15,418 was obtained by dividing $67,160,777 (the total revenue of the 49 companies 
with annual revenues of less than $3 million of the 79 companies reporting to "Moody's" and listed in 
Exhibit 1) by 4,356 (the total number of vehicles operated by these companies). Dividing this figure of 
$15,418 into $3 million, the figure of 195 was obtained as the average number of vehicles operated by a 
transit company with $3 million annual revenue, and the figure of 195 was then used for the purpose of 
determining the companies on Exhibit 2 that would not meet the new standard. 

8 The figure of 2.668 was obtained by dividing 68,665 (the total number of employees of the 51 com¬ 
panies on Exhibit 1 reporting both employees and vehicles) by 25,731 (the total number of vehicles oper¬ 
ated by those 51 companies). That figure (2.668) was then multiplied by 9.492 vehicles (the total number 
operated by the 126 companies on Exhibit 2 who operate less than 195 vehicles) to obtain the figure of 
25,325 employees excluded from the Act under the new standard in transit companies serving cities with 
populations of 50, 000 or more. 
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per vehicle were calculated to be as high as $16,854, instead of the 
$15,418 figure used by petitioner, the result would only be to eliminate 
two companies from the number determined by petitioner to be excluded 
from the coverage of the Act under the Board’s new standard. 

But every sound statistical approach supports the over¬ 
all reasonableness of petitioner’s computation. Thus, if instead of using 
a simple arithmetic average (obtained by dividing the total revenue for 
all of the 49 companies with revenues of less than $3 million by the total 
number of vehicles operated by such companies) we compute the revenue 
per vehicle for each of the 49 companies, and then derive the arithmetic 
average of those figures we find that the average revenue per vehicle for 

9 

the 49 companies was $15,128 instead of the $15,418 used by petitioner. 
If we now divide $3 million by $15,128, the average number of vehicles 
operated by companies with $3 million revenue increases from the 195 
figure used by petitioner to 198. If anything, therefore, petitioner, in 
assuming that companies in Exhibit 2 operating less than 195 vehicles 
would be excluded from coverage under the Act, has understated the im¬ 
pact of the new Board standard. In fact, however, none of the companies 
on Exhibit 2 operate between 196 and 198 vehicles, so that the change in 
the average from $15, 418 to $15,128, resulting from a more refined 
technique that eliminates the distortion complained of by the respondent, 
is wholly without consequence. 

c) The respondent attacks the figure of 2. 668 as the 
ratio of employees per vehicle on the ground that ”it assigns too much 
weight to the larger companies. ” The respondent says that this is shown 
by the fact that if the ratio is calculated on a ’’cumulative basis” the ratio 
’’spreads from 1. 853 to 2. 668. ” This charge, if it has any meaning, sug¬ 
gests: (1) that the 1.853 ratio is realistic, or at least as realistic as that 

Petitioner has checked the validity of this average by the use of a commonly accepted measure of the 
degree to which the individual values vary from the average, known as "the standard deviation. " This 
check reveals that the standard deviation in this instance is 18.3% of the mean. It establishes that about 
68% of all cases fall within $2,771 of the average and about 95% of all cases fall within $5, 542 of the 
average. Given the opportunity, qualified statisticians would testify that such results attest to the validity 
of this average as representative of the individual values. 
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used by petitioner; (2) that the 2 U 668 ratio was the very highest the data 
could produce; and (3) that the ratio of employees per vehicle increases 
directly as the annual revenue increases. But each of these intended 
inferences is untrue. The 1. 853 ratio is wholly unrepresentative; 10 the 
2. 668 ratio is not the highest the data discloses; 11 and there is no sound 
basis for concluding that the larger the annual revenue the higher the ratio 
of employees per vehicle. 12 

Petitioner does not suggest that the simplified method 
it used to obtain the ratio in question is the only reasonable method that 
could be used. Had it been given an opportunity to present evidence before 
the Board on the real impact of the $3 million standard on the transit 
industry, other techniques might well have been considered. What is 
important at this point is that the offer of proof, rejected by the Board 
and now before this Court, plainly shows that the assumption of the Board’s 
majority that only about 3, 000 employees in the transit industry would be 
removed from the coverage of the Act by its new standard was completely 
unfounded, and would have been shown to be unfounded if the majority had 


10 The ratio of 1.853 employees-per-vehicle is derived from the 20 companies having an operating 
revenue of under $1 million. Both employee and vehicle data were available, however, only for 4 of these 
20. Of these 4, used by the Board for this computation, one (Holyoke Street Railway Co.) is so far out of 
line with all the others as to raise substantial doubts as to whether it should be included. Obviously, the 
inclusion of 1 number of doubtful validity in a series of 4 will result in much more substantial distortion 
than the inclusion of that same doubtful number in a series of 49. 

H Employee-per-vehicle ratios higher than 2.668, for example, obtain in the cases of Shreveport Rail¬ 
ways Co. (J 1060), Gary Railways Inc., (J 1057), Scranton Transit Co. (J 1060), and Wilkes-Barre Transit 
Corp. (J 1061), all of which have annual revenues below $3,000,000. Similarly, companies with annual 
revenues above $3,000,000 for whom the ratio may be computed (of which there are 30 in Exhibit 1 (J 1056- 
1062)) include 8 with higher ratios: San Antonio Transit Co. (J 1060), Rochester Transit Corp. (J 1060), 
Indianapolis Transit System Inc. (J 1058), Cincinnatti Transit Co. (J 1057), Pittsburgh Railways Co. (J 1059), 
Capital Transit Co. - Washington, D.C. (J 1061), Public Service Coordinated Transport (J 1056), and 
Philadelphia Transportation Co. (J 1059). 

12 in fact, there appears to be no direct relationship between annual revenue and the employee per vehicle 
ratio. Thus, 27 out of the 30 companies whose annual revenue exceeds $3,000,000 have a lowei^employee- 
per-vehicle ratio than Gary Railways, Inc. (J 1057)-whose annual earnings are just over $2,000,000 while 
12 of the 21 companies with revenues under $3,000, 000 have a higher ratio than St. Louis Public Service 
Company (J 1060) with annual revenue in excess of $27,000, 000. A tabulation of all the data shows.- 

Number of companies with 
employee-per-vehicle ratio 


Annual Revenue 

Over 2.668 

Under 2.668 

Under $3,000,000 

4 

17 

$3,000,000 to 6,000,000 

1 

5 

6,000,000 to 9,000,000 

2 

6 

9,000,000 to 12,000,000 

0 

5 

Over 12,000,000 

5 

6 
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made real inquiry into the effect of its new standard. For even if we were 
to accept the respondent’s suggestion that the ratio of employees per vehi¬ 
cle might be 1.853 instead of 2. 668, it is clear that, as a minimum, more 
than 17, 000 employees are excluded just from the 126 companies serving 
populations of 50,000 or more who do not meet the $3 million standard , 
and omitting the substantial number of employees in suburban companies 
or those serving populations of less than 50,000 who will not even come 
close to meeting the new standard. Moreover, of the companies listed 
on Exhibit 1 (J. 1056-1062) there are 21 with revenues of less than $3 
million for whom, as the exhibit shows, ’’Moody’s” reports data on the 
number of employees., These 21 companies, representing a minute frac¬ 
tion of the total number of companies in the industry, alone employ more 
than 5, 000 employees. This is a fact that is established without resort 
to any of the statistical devices which now seem to concern the respond¬ 
ent. It is a fact that was available to the respondent if it had been con¬ 
cerned about the facts, and it is but another indication of how completely 
unfounded was the Board’s assumption that only 3,000 employees would 
be affected even if 50% of the industry was removed from the coverage of 
the Act. 

4. At pages 25-26 of its brief the respondent argues that 
’’intervenor’s revenue was well below $3,000,000, and, irrespective of 
what might be said about declining jurisdiction over larger companies in 
the future, the declination of jurisdiction here was not unreasonable. ” 

It then sets forth a series of facts pertaining to the intervenor’s routes, 
and the service it renders to industrial plants, from which the conclusion 
is drawn that ”it can hardly be said that the Board abused its discretion in 
concluding that intervenor was an essentially local enterprise with a 
relatively insubstantial impact on commerce. ” 

The obvious error in this contention is that it assumes — 
contrary to the facts -- that the Board’s declination of jurisdiction in 
this case was in some degree predicated upon the considerations that the 
respondent now claims might have supported its action if it had decided 
this case on an ad hoc basis. The Board did not decide this case on an 
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ad hoc basis; it did not refuse jurisdiction because intervenor’s revenue 
was ’’well below” the $3 million standard or because it did not regard the 
amount of service to industrial plants as substantial in this instance. The 
Board (J. 1031) simply referred to the new $3 million standard, and con¬ 
cluded that ”as the respondent’s operations do not achieve this standard 
we find that it will not effectuate the policies of the Act to assert juris¬ 
diction herein. ” The issue before this Court is the reasonableness and 
validity of a jurisdiction standard based solely on a test of $3 million 
revenue, for that is the only basis upon which jurisdiction was refused 
in this case. 

IV. The Due Process Issue 

The petitioner has contended (petitioner’s brief pages 44-48) that 
the Board’s refusal to grant petitioner a hearing on the question of the 
Board’s new jurisdictional policy for the transit industry was a denial of 
due process. The respondent’s principal response to this contention (re¬ 
spondent’s brief page 31) seems to be that the evidence sought to be elic¬ 
ited by petitioner in its request for a rehearing was considered by the 
Board before denying its motion and determined to be ’’legally insufficient 
to alter the Board’s original decision, ” and that petitioner’s contention 
becomes merely a claim that it had the right to oral argument on the legal 
issues involved. 

Such is not petitioner’s claim at all, and there is no foundation in 
fact for the assumptions on the basis of which the respondent has distorted 
petitioner’s claim. The Board dismissed the instant case on the basis of 
a jurisdiction standard promulgated by the Board subsequent to the hear¬ 
ing in this case. Petitioner, believing that that standard had been adopted 
without any proper consideration of the facts which would show it to be an 
unreasonable and arbitrary standard, requested a hearing at which it 
would be ’’permitted to introduce evidence and to argue its position” (J. 
1052, emphasis added). The Board, in denying that request did not, as 
it now claims, do so on the ground that it had considered the facts which 
petitioner offered to prove and found them legally insufficient to alter its 
decision. It denied the request on the far different ground that ”it presents 
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no issues which were not previously considered by the Board. ” (J. 1081, 
emphasis added). The petitioner claims that the Board has decided the 
issue of the impact of the $3 million standard on the transit industry with¬ 
out ever having considered the facts. In denying petitioner an opportunity 
to prove the facts on that issue the Board, for the reasons stated in the 
decisions reviewed in petitioner’s main brief (pages 45-48), has denied 
petitioner due process. 

Respectfully submitted, 

Bernard Cushman 
I. J. Gromfine 
Herman Sternstein 

Counsel For Petitioner 

May 2, 1956 

O. David Zimring 
Hans J. Lehmann 
Martin J. Burns, 

Of Counsel 
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COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon the petition of the 
Amalgamated Association of Street, Electric Railway 
and Motor Coach Employees of America, AFL-CIO 
(herein called Amalgamated or petitioner), pursuant 
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to Section 10(f) of the National Labor Relations Act, 
as amended (61 Stat. 236, 29 U.S.C. Section 151, 
ct seq .), to review an order of the Board entered on 
March 30, 1955, following proceedings under Section 
10 of the Act. The order (J. 1031) 1 dismisses an un¬ 
fair labor practice complaint against Charleston Trans¬ 
it Company, intervenor herein, on the ground that the 
assertion of jurisdiction over its operations would not 
effectuate the policies of the Act. The Board’s Decision 
and Order (J. 1030-1031), is reported at 111 NLRB 
1214. 

I. The Board’s Findings of Fact Concerning the Business of 
Charleston Transit Company 

Intervenor Charleston Transit Company is a pri¬ 
vately owned transit company which is engaged, as a 
common carrier, in the operation of passenger buses 
in and around the City of Charleston, West Virginia 
(J. 1030). Its operations are wholly intrastate. The 
Company is not licensed by the Interstate Commerce 
Commission (J. 46), nor do its routes cross state lines 
(J. 1030; 899). Although it has stops near the Grey¬ 
hound Bus terminal and the Chesapeake and Ohio Rail¬ 
way depot, it does not sell tickets for these interstate 
carriers, nor do they handle intervenor’s tickets or 
share its facilities (J. 1030-1031,1014,1016; 44-45,56-57, 


1 References designated “J” are to the numbers, in the bold faced 
type, centered on the pages of the joint appendix. These numbers 
correspond to the page numbers of the typewritten transcript of 
record, and to the paginated copy of the Intermediate Report, 
exceptions thereto, and Board Decision and Order, which have been 
certified and filed with this Court as the original record in this case. 
Whenever in a series of references a semicolon appears, the refer¬ 
ences preceding the semicolon are to the Board’s findings, and 
those following are to the supporting evidence. 
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89). 2 It does not serve any river barges, pass near the 
Charleston airport, nor haul newspapers, mail or other 
freight (J. 1016; 44-46, 89). 

The Company operates under certificates of conven¬ 
ience and necessity issued by the Public Service Com¬ 
mission of West Virginia, and a franchise from the 
City of Charleston (J. 1014; 46, 61). But its franchise 
from the City of Charleston is not exclusive. There 
are six other bus lines privileged to use the streets of 

j 

Charleston, including one interstate carrier and one 
subsidiary of an interstate railroad. In addition, there 
are three other bus lines which cover the same general 
territory as does the intervenor outside of Charleston 
(J. 1014; 209-222, 906). :J In June 1953, 350 buses 
were licensed in Kanawha County, in which the City 
of Charleston is located, and, of these, intervenor owned 
about 90 (J. 1014; 208, 895). I 

The Company has 189 employees (J. 1015; 39), and 
operates 16 routes (J. 1014; 895-896). These routes 
serve approximately 125,000 people, a little over one- 
third of the population of Charleston and vicinity (J. 
1014; 203-204, 899). It has regular scheduled service 
during certain hours to stops near 28 industrial plants, 
most of which annually ship products valued at more 
than $100,000 outside the State (J. 1015; 896-897, 908). 
However, a vast majority of the employees in these 
plants ordinarily travels to and from work by means 
other than the Company’s buses (J. 1016; 918). Thus, 

2 A check made by the Company indicated that only a small 
number of the passengers boarding or alighting from the trains 
use its buses (J. 1016; 509). 

3 However, under existing regulations, these nine bus lines, with 
one exception, may not both pick up and discharge the same pas¬ 
senger along routes covered by intervenor (J. 1014; 221-222).! 

v -- i 



4 


a transportation survey conducted by the Company in 
27 of the plants, with an employment of 19,562, indi¬ 
cated that 91.4 per cent of the employees had come to 
work on the day of the survey by means other than by 
bus, and that the remaining 8.6 per cent had come to 
work on intervenor’s buses, or on the buses of one of 
the other transit lines operating in the area (J. 1015; 
918). There are also coal mines and gas and oil wells 
in the area, but the Company’s buses transport few of 
the 2,640 miners working at the mines (J. 1016; 228, 
241, 394-397), and do not operate near any of the gas 
or oil wells (J. 1016; 243). 

During the year 1952, the Company’s gross revenue, 
including $1,055 from national advertising carried in 
its buses (J. 1015; 94), totaled $1,797,885 (J. 1014; 899). 
In the same period, its out-of-state purchases, con¬ 
sisting chiefly of buses, parts, tire service and insur¬ 
ance, totaled $321,776 (J. 1015; 897-898). Gasoline 
fuel and lubricants, originating out-of-state but pur¬ 
chased in West Virginia from Esso and Texaco dis¬ 
tributors, totaled $99,586 (J. 1015; 63-64, 898-899). 

II. The Board’s Conclusions 

Based on the foregoing, the Board (with Member 
Murdock dissenting) concluded that it would not 
effectuate the policies of the Act to assert jurisdiction 
over intervenor’s operations, and for this reason dis¬ 
missed the unfair labor practice complaint which had 
been issued against the Company by the Board’s Gen¬ 
eral Counsel (J. 1031). Pointing to the fact that the 
Company operated solely within West Virginia, that it 
did not interchange facilities or tickets with any inter¬ 
state carrier, and that its gross annual revenue was 
$1,779,885, the Board viewed the Company’s operations 


5 


as coming within the principle of its prior decision in 
The Greenwich Gas Company, and Fuels, Inc., 110 
NLRB 564 (October 26,1954) (J. 1030-1031). In that 
case, the Board, in furtherance of its “long-established 
policy of limiting the exercise of its jurisdiction to 
enterprises whose operations have, or at which labor 
disputes would have, a pronounced impact upon the 
flow of interstate commerce,’’ concluded that the 
policies of the Act would best be served by asserting 
jurisdiction, in the future, only “over local public 
utility and transit systems affecting commerce whose 
gross value of business is $3,000,000 or more per 
annum” (110 NLRB at 565). 4 ! 

SUMMARY OF ARGUMENT 

I | 

The Board's dismissal of the complaint herein on the 
ground that the assertion of jurisdiction would not 
effectuate the policies of the Act assumes that inter- 
venor’s transit operations have a sufficient impact on 
commerce to bring them under the Act as a matter of 
law, but that there were valid policy reasons which 
warranted the Board in declining to exercise its legal 
power in this case. There is no merit to intervenor’s 
contention that the Board does not even have jurisdic¬ 
tion over intervenor’s operations as a matter of law. 
Under settled principles, the Act extends to intrastate 
operations if they have an impact on commerce which 
is more than de minimis. The stoppage of intervenor’s 


4 Subsequent to the Board decision in the instant case, petitioner 
union filed a motion for rehearing and reconsideration, and a re¬ 
quest for oral argument (J. 1038). The Board (with two members 
dissenting) denied the motion, for the reason that it presented no 
issues not previously considered <J. 1081). See pp. 30-31, infra. 
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transit business by a labor dispute would have such an 
effect on commerce, in that it would interrupt the serv¬ 
ice utilized by some employees in going to and from 
work in companies producing goods for interstate com¬ 
merce, and also would diminish the quantity of equip¬ 
ment and supplies obtained by intervenor from out-of- 
state. 

II 

A. Since the Board’s potential jurisdiction is as 
broad as the federal power to regulate commerce, seri¬ 
ous problems of budget and administration are pre¬ 
sented should the Board exercise this power over every 
local business nominally covered by the Act. Accord¬ 
ingly, the Board has long taken the position that the 
policies of the Act would best be effectuated if it did not 
“exercise its jurisdiction to the fullest extent possible 
under the authority delegated to it by Congress but 
[limited] that exercise to enterprises whose opera¬ 
tions have, or at which labor disputes would have, a 
pronounced impact upon the flow of interstate com¬ 
merce” ( N.L.R.B., Fifteenth Annual Report (G.P. O. 
1951, p. 5)). The Board’s power to assert its legal 
jurisdiction in only those cases which have a pro¬ 
nounced impact on interstate commerce, and the man¬ 
ner in which it has exercised that power, have received 
consistent judicial approval. 

B. Transit companies have varying degrees of im¬ 
pact on commerce. On the one hand, there are com¬ 
panies which cross state lines, or which, though operat¬ 
ing merely intrastate, serve as links with interstate car¬ 
riers, through, inter alia, the sale of tickets thereon or 
the transport of passengers between such carriers. On 
the other hand, there are transit companies like inter- 
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venor, which operate wholly intrastate and affect com¬ 
merce only indirectly, e. g., by transporting employees 
who work at industrial plants producing goods for inter¬ 
state commerce. The impact on commerce of a work 
stoppage at either type of company would be more 
than de minimis, and hence sufficient to confer legal 
jurisdiction on the Board. However, from the policy 
standpoint of confining the exercise of legal jurisdic¬ 
tion to those cases having the most pronounced irripact 
on commerce, a work stoppage at a transit company 
doing an interstate or an interstate link business would 
meet this test much more readily than at one doing a 
wholly intrastate business. 

The history of the Board’s assertion of jurisdiction 
over transit companies subject to the Act shows that it 
distinguished between these two types of companies 
until October 1950, when it decided to exercise jurisdic¬ 
tion over all privately owned transit companies which 
affected commerce, subject only to the rule of de mini¬ 
mis (TT r . C. King, d/b/a Local Transit Lines, 91 NLRB 
623). More than 3y 2 years experience with this stand¬ 
ard proved that it was bringing the Board a number of 
essentially local disputes whose impact on commerce 
was relatively remote, detracting from the cases where 
the impact on commerce was more substantial. Accord¬ 
ingly, after careful study of the problem, the Board, in 
October 1954, revised its standards for the assertion of 
jurisdiction over transit companies, once again dis¬ 
tinguishing between those with direct and those with 
indirect effects upon commerce. 

Thus, the Board announced that, with respect to 
transit eompanies which operated interstate routes or 
served as a link in the interstate transportation of pas- 
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sengers, it would assert jurisdiction where the com¬ 
pany’s revenue—from its interstate business, its inter¬ 
state linkage business, or a combination of both—was 
$100,000 or more per annum ( Hollo Transit Corp., 110 
NLRB 1623,1625). On the other hand, with respect to 
wholly local transit companies which affected commerce, 
such as intervenor, jurisdiction would only be asserted 
if the gross value of business was $3,000,000 or more per 
annum. 

C. Having found that the 1950 standards for assert¬ 
ing jurisdiction over transit companies required it 
to handle numerous cases involving essentially local 
enterprises, which, in turn, detracted from the expedi¬ 
tious handling of cases with more pronounced impacts 
on commerce, the Board was warranted in tightening 
the old standard. Moreover, the method selected, of 
differentiating between transit companies which oper¬ 
ate interstate routes or as interstate links and those 
which operate wholly intrastate routes, is a reasonable 
means of achieving the objective of minimizing the How 
of cases with the least impact on commerce. 

The further question of whether the line for essen¬ 
tially local transit companies should have been fixed at 
$3,000,000. or at some lower or higher figure, is not, we 
submit, a justiciable issue. Determination of this ques¬ 
tion would entail, inter alia, a comparison of the im¬ 
portance of the other types of cases which the Board 
has been receiving and is likely to obtain in the fore¬ 
seeable future; an evaluation of the efficiency of the 
Board’s utilization of its budget and manpower; and an 
estimate of the Board’s future appropriation and per¬ 
sonnel levels. Such factors, which are in the realm of 
policy, lack satisfactory criteria for a judicial determi¬ 
nation, and are intimately tied up with the agency’s 
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utilization of its funds. In both areas, settled authority 
forecloses judicial intervention. 

In any event, petitioner’s statistics do not impeach 
the propriety of fixing the line for local transit com¬ 
panies at $3,000,000. The fact that this standard may 
keep out a lot of transit companies is irrelevant, for, if 
they are all essentially local businesses and have an im¬ 
pact on commerce which is less pronounced than that 

of other types of companies competing for the same 

_ ! 

Board budget, the Board may properly decline jurisdic¬ 
tion over a large percentage of transit companies. 
Moreover, the accuracy of petitioner’s description of 
the consequences of the $3,000,000 standard is itself 
open to question. Its statistics do not appear to take 
into account the interstate linkage aspect of the Board’s 
transit company standards, nor do they assess the im¬ 
pact of the $3,000,000 requirement against the kinds of 
transit companies which have utilized Board processes 
in the past. 

D. Petitioner’s contention that Congress intended 
the Board to take every public utility and transit case 
affecting commerce within the meaning of the Act fails 
to distinguish between the Board’s legal jurisdiction, 
and its discretionary authority to exercise less than the 
full measure of its jurisdiction. The factors relied 
on by petitioner relate only to the question of legal 
jurisdiction, i. e., whether the Board, assuming that its 
budget and manpower permitted it to assert jurisdic¬ 
tion over a local transit company affecting commerce, 
should have power to do so. Congress has consistently 
answered this question in favor of Board power, but, 
in so doing, did not intend to deny the Board’s discre¬ 
tion to decline to exercise its legal jurisdiction where 
necessary to effectuate the policies of the Act. 
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Nor is there merit to petitioner’s related contention 
that the real purpose of the Board’s new standards is 
to enlarge the jurisdiction of the states over transit 
companies. The Board expressly disclaimed such a 
purpose, while at the same time disclosing the wholly 
proper factors of budget and caseload which did moti¬ 
vate its determination. See U. S. v. Morgan, 313 U. S. 
409, 420-421. 

Ill 

No due process question is presented by the Board’s 
denial of petitioner’s motion for rehearing and reargu¬ 
ment. The statistics relied on by petitioner were con¬ 
sidered by the Board before denying its motion, and 
the Board in effect concluded that they were legally 
insufficient to alter the Board’s original decision. In 
these circumstances, petitioner’s constitutional conten¬ 
tion boils down to the insubstantial claim that it was 
entitled, not only to set forth its legal position in writ¬ 
ing, but also to present oral argument thereon. See 
F.C. C. v. WJR, 337 U. S. 265, 274, 277; Fay v. Bonds, 
172 F. 2d 720, 725 (C. A. 2). 

ARGUMENT 

I. Intervcnor’s Operations, Although Essentially Local, Have 
an Impact on Commerce Which Is More than De Minimis; 
Accordingly, These Operations Are Subject to the Act 
as a Matter of Law 

The Board’s dismissal of the complaint herein on the 
ground that the assertion of jurisdiction would not 
effectuate the policies of the Act assumes that inter- 
venor’s operations have a sufficient impact on commerce 
to bring them under the Act as a matter of law, but that 
there were valid policy reasons which warranted the 
Board in declining to exercise its legal power in this 
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case. 5 Intervenor attempts to sustain the dismissal of 
the complaint on the ground that the Board does not 
even have jurisdiction over intervenor’s operations as 
a matter of law. We submit that this contention is 
erroneous. 

Section 10 (a) of the Act provides, in part, that: 
“The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair 
labor practice . . . affecting commerce.” The term 
“affecting commerce” is defined in Section 2 (7) of 
the Act as: 

in commerce or burdening or obstructing commerce 
or the free flow of commerce or having led or tend¬ 
ing to lead to a labor dispute burdening or obstruct¬ 
ing commerce or the free flow of commerce. 

It is established that the above provisions evidence “the 
intention of Congress to exercise whatever power is 
constitutionally given to it to regulate commerce;” that 
the coverage of the Act is consequently not limited to 
operations “in commerce,” but extends to intrastate 
operations as well if their interruption because of a 
labor dispute would impede the free flow of commerce; 
and that the volume of commerce thus affected need be 
no “more than that to which courts would apply the 
maxim de minimisN. L. R. B. v. Fainblatt, 306 U. S. 
601, 604, 607; Polish Nat’l Alliance v. N. L. R. B. f 322 
IT. S. 643, 648; 'N. L. R. B. v. Denver Bldg. <£ Construc¬ 
tion Trades Council, 341 TJ. S. 675, 684-685. 

I 

s The Board thus differed from the Trial Examiner, who; con¬ 
cluded that the complaint should be dismissed because intervenor 
was “not engaged in commerce, or in activities affecting comrherce, 
within the meaning of the Act” (J. 1017). This is a difference as 
to legal conclusion and not as to facts, the Board accepting the 
Examiner’s underlying factual findings. 


i 


! 
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Under these principles, intervenor’s operations would 
satisfy the Act’s j urisdictional requirements. As shown 
(pp. 3-4, supra), some employees working in industrial 
firms producing goods for interstate commerce go to and 
from work on intervenor’s buses, and, in addition, 
intervenor utilizes in its business quantities of supplies 
which are obtained from out-of-state. The interrup¬ 
tion of this service to interstate concerns and of these 
interstate purchases, which would occur if a labor dis¬ 
pute shut down intervenor’s operations, has an impact 
on commerce which, though not of major proportions, 
is nevertheless greater than de minimis. Accordingly, 
it has frequently been held that the operations of local 
transit systems such as those of the intervenor affect 
commerce within the meaning of the Act, and are thus 
subject to the Act as a matter of law. See Amalgamated 
Association v. Wisconsin Board, 340 U. S. 383, 391, n. 
13; N. L. R. B. v. Baltimore Transit Company, 140 F. 2d 
51, 53, cert den., 321 U. S. 795; (C. A. 4) ; K. L. R. B. v. 
El Paso-Ysleta Bus Line, Inc., 190 F. 2d 261 (C. A. 5); 
N. L. R. B. v. Wentworth Bus Lines, Inc., 191 F. 2d 
849-850 (C. A. 1), enforcing 92 NLRB 1356, 1360-1361; 
N. L. R. B. v. Frank R. Arquillo d/b/a DeLiixe Motor 
Stages, 196 F. 2d 499 (C. A. 6), enforcing 93 NLRB 
1425,1428. 

II. The Board Has Discretionary Power to Decline to Assert 
the Full Measure of Its Legal Jurisdiction, and the Board 
Reasonably Exercised that Power Here 

A. Introduction 

As Section 10 (a) of the Act makes clear by “em¬ 
powering” rather than “directing” the Board to pre¬ 
vent unfair labor practices (p. 11. supra). Congress 
“reposed in the Board complete discretionary power to 
determine in each case whether the public interest re- 
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quires it to act” (N. L. R. B. v. Newark Morning Ledger 
Co., 120 F. 2d 262, 268 (C. A. 3), cert, den., 314 TjT. S. 
693). Since we have demonstrated that the Board’s 
potential jurisdiction is as broad as the federal power to 
regulate commerce, serious problems of budget and 
administration are presented should the Board exercise 
this power over every local business nominally covered 
by the Act; it could do so only at the expense of delay¬ 
ing action in other cases with a far greater impact on 
commerce, which compete for the same limited budget 
and staff. 6 Accordingly, the Board has long taken the 
position that the policies of the Act would best be ef¬ 
fectuated if it did not “exercise its jurisdiction to the 
fullest extent possible under the authority delegated 
to it by Congress but [limited] that exercise to enter¬ 
prises whose operations have, or at which labor 
disputes would have, a pronounced impact upon; the 
flow’ of interstate commerce” (A 7 . L. R. B. Fifteenth 
Annual Report (G. P. O., 1951), p. 5). 7 ! 

Prior to 1950, the Board exercised this discretionary 
power on a case-bv-case basis; 8 in October 1950, the 

c For example, the Board’s backlog of undecided cases at the end 
of fiscal 1953 totaled 4289. notwithstanding the achievement that 
year of a substantial reduction in the time required to process 1 con¬ 
tested cases, which resulted in the issuance of decisions in 3,053 
contested cases, “the largest number of contested cases decided 
during any 1 year of the Board’s 18-vear history.” N.LiR.B.. 
Eighteenth Annual Report (G.P.O., 1954), pp. 1, 5, 93. By the end 
of fiscal 1954, the Board’s backlog had increased to 4394 undecided 
cases. N.L.R.B.. Nineteenth Annual Report (G.P.O., 1955), p, 155. 

7 The Board’s policy in this respect is consistent with the purpose 
of the Act, expressed in Section 1 (p. 34, infra), “to eliminate the 
causes of certain substantial obstructions to the free flow of com- 
mcree” (emphasis added 1. 

s Sec . McDonald Cooperative Dairy Co.. 58 NLRB 552; S. R. 
Baking Co.. 65 NLRB 351. Brown & Root, Inc.. 51 NLRB 820; 
The White Sulphur Springs Co., 85 NLRB 1487. 
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Board evaluated its past experience and formulated 
standards to govern its future jurisdictional policy; 0 
and, in the fall of 1954, these standards were reevalu¬ 
ated and revised. 10 See Breeding Transfer Co., 110 
NLRB 498, 495. The Board’s power to assert its 
legal jurisdiction in only those cases which have a 
pronounced impact on interstate commerce, and the 
manner in which it has exercised that power, have re¬ 
ceived consistent judicial approval. Prior to the 1954 
standards: N. L. R. B. v. Denver Bldg. & Construc¬ 
tion Trades Council, 341 U. S. 675, 684; Haleston Drug 
Stores, Inc. v. N. L. R. B., 187 P. 2d 418 (C. A. 9), cert, 
den., 342 L T . S. 815; Local Union No. 12 v. N. L. B. B., 
189 F. 2d 1 (C. A. 7), cert, den., 342 U. S. 868; cf. N. L. 
B. B. v. Eanet, 179 F. 2d 15,18 (C. A. D. C.). Under the 
1954 standards: Optical Workers Union v. N. L. B. B., 
227 F. 2d 687 (C. A. 5), pet. for rehearing denied, 229 F. 
2d 170; N. L. B. B. v. Stanislaus Implement Co., 226 F. 
2d 377, 378-379 (C. A. 9) ; N. L. B. B. v. Kartarik, Inc., 
227 F. 2d 190,192 (C.A. 8). 

Hence, as it concedes (Br. 13), petitioner “does not 
claim that the Board is required to assert jurisdiction 
in each and every case in which the statutory standards 
are met.” Rather, its basic contention is that, granted 
such discretionary power, the Board’s declination of 
jurisdiction in this case constituted an abuse of that dis¬ 
cretion. We shall show that, on the contrary, there is 
rational basis for the Board’s action, and hence that it is 
entitled to stand. 


°N.L.R.B., Fifteenth Annual Report (G.P.O., 1951), pp. 5-7. 

10 N.L.R.B., Nineteenth Annual Report (G.P.O., 1955), pp. 2-5. 
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B. The history of the Board's policy with respect to 
asserting jurisdiction over transit companies sub¬ 
ject to the Act, culminating in the 1954 standards 
which distinguish between companies which have 
an immediate impact on commerce and those whose 
impact is more remote 

The privately-owned street car and bus companies 
serving municipalities may be grouped into two classes, 
insofar as their impact on commerce is concerned. In 
one group are those like intervenor who are predomi¬ 
nantly engaged in the business of transporting, to, or 
from local work or errands, the storekeeper, the house¬ 
wife and the housemaid. To some extent, they will also 
transport employees who work at industrial plants 
which produce goods for interstate commerce, and per¬ 
sons who are destined for or have just left an interstate 
railroad or bus. In the second group are the companies 
whose routes cross state lines, or whose operations link 
with those of interstate carriers through, inter alia, the 
sale of interstate tickets, the sharing of interstate facili¬ 
ties, or the transport of passengers between interstate 
carriers in the course of their interstate journeys (see 
n. 14, infra). 

The effect on commerce of a work stoppage at the 
companies in both of these groups would be more than 
de minimis, and hence sufficient to confer legal juris¬ 
diction on the Board. However, from the policy stand¬ 
point of confining the exercise of legal jurisdiction to 
those cases having the most pronounced impact on in¬ 
terstate commerce, it seems clear that a work stoppage 
of a company in the second group would meet this test 
much more readily than one in the first group. For, a 
shutdown of the interstate or interstate link company 
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necessarily and immediately interrupts its transport 
of a known amount of interstate traffic, while a shut¬ 
down of a wholly intrastate company does not itself 
interrupt the flow of commerce, any interruption being 
contingent upon whether the employees working at the 
interstate plants found some alternative means of trans¬ 
portation or whether the plants were able to rearrange 
their production so as to get along, for the time being, 
without these employees. 11 This conclusion would hold 
even though the wholly intrastate company had a higher 
gross revenue than the interstate or interstate link 
company, for the former’s edge in revenue would be 
attributable, not to its interstate, but to its predomi¬ 
nantly local business. 

Petitioner’s analysis of the Board cases involving 
transit and bus companies (Br. 20-22) fails to distin¬ 
guish between the two groups just described. From 
its earliest days the Board has exercised jurisdiction 
over transit companies which were either integral parts 
of interstate enterprises (e.g., Virginia- Electric <£ 
Power Co., 45 NLRB 1313; El Paso Electric Co.. 50 
NLRB 56), operated buses across state lines (e.g., 
Trailways of New Engl and, Inc., 46 NLRB 310; Cin¬ 
cinnati, Newport <f; Covington Railway Co., 56 NLRB 
820), or were linked to the operations of interstate 
carriers (e.g., Bowen Motor Coaches, 51 NLRB 1375, 


1378; Kerrville Bus Co., 60 NLRB 1102. 1193). TW- 


11 Similarly the flow of interstate parts and other supplies to 
the wholly intrastate company, although relevant for determining 
the existence of legal jurisdiction, would not he useful in determining 
the policy question which involves measuring the immediacy of 
the impact on commerce of a work stoppage at the company. In 
a transit business, unlike manufacturing and distribution busi¬ 
nesses, daily operations ordinarily do not turn upon these supplies, 
which are largely in the nature of capital goods. See Chicago 
Motor Coach Co., 62 NLRB 890, 893, n. 9. 
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ever, it was not until 1943, eight years after its 
inception, that the Board first asserted jurisdiction 
over wholly local transit companies such as inter- 
venor here which affect commerce only indirectly (The 
Baltimore Transit Co., 47 NLRB 109, enforced, 140 
F. 2d 51 (C.A. 4), cert, den., 321 U.S. 795). There¬ 
after, until the promulgation of its October 1950 stand¬ 
ards (pp. 13-14, supra ) the Board continued to assort 
jurisdiction over this type of transit company as well, 
but on a more selective basis, declining jurisdiction in 
instances where the impact of the service on com¬ 
merce was relatively remote. 12 Then, in October 1950, 
the Board, as part of its formulation of yardsticks 
governing the future exercise of its jurisdictional 
policy, decided to abandon the distinction between 
transit lines with a direct impact on commerce and 
those with an indirect, and stated that it would there¬ 
after assert jurisdiction over all privately owned transit 
lines which affected commerce, “subject only to the 
rule of de minimis 99 (W. C. King, d/b/a Local Transit 
Lines, 91 NLRB 623). I 

More than three years’ experience with this standard 
proved that it was bringing the Board a number 
of essentially local disputes whose impact on commerce 


12 See Chicago Motor Coach Lines, 62 NLRB 890; Airline Bus 
Co., 64 NLRB 620; Whitfield Bus Lines, 88 NLRB 261; Rapid 
Transit, 88 NLRB 87.5; of. Duke Power Co., 77 NLRB 652. 

Note also the agreement reached with the New York State Labor 
Relations Board in April 1945, quoted in Bethlehem Steel Co. v. 
New York S. L. R. B., 330 U.S. 767, 790: “It was agreed that the 
New York Board could properly assert jurisdiction over [public! 
utilities, including electric, gas, traction, bus companies and the 
like which are not themselves engaged in supplying service across 
the State line . . . where the National Board could only base 
its jurisdiction on the ‘affecting commerce’ principle (plus the ship¬ 
ment into the State of fuel and capital equipment, not for resale).” 

i 

! 

i 

i 
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was relatively remote, 13 detracting from the cases where 
the impact on commerce was more substantial (see the 
statistics on Board backlog, n. 6, supra). Accordingly, 
after careful study of the problem as indicated below, 
the Board, in October 1954, revised its standards for 
the assertion of jurisdiction over transit companies, 
once again distinguishing between those with direct 
and those with indirect effects upon commerce. It an¬ 
nounced that, with respect to transit companies which 
operated interstate routes or which, though operating 
intrastate routes, served as a link in the interstate trans¬ 
portation of passengers, 14 it would assert jurisdiction 
when the company's revenue—from its interstate busi¬ 
ness, its intrastate linkage business, or a combination of 
both—was $100,000 or more per annum (Rollo Transit 
Corp., 110 NLRB 1623,1625). On the other hand, with 
respect to wholly local transit companies which affected 
commerce, jurisdiction would only be asserted if the 
gross value of business was $3,000,000 or more per 
annimi (The Greenwich Gas Co. <£ Fuels, Inc., 110 
NLRB 564. 565; see also the decision in the instant case, 
J. 1031). 

The considerations underlying the foregoing revision 
in the Board's standards for asserting jurisdiction over 

13 See e.g., Gastonia Transit Co., 91 NLRB 894; Charman Service 
Corp.. 99 NLRB 534. 536-537; Trafford Coach Lines. 97 NLRB 
938, 945. 

14 “In order that an intrastate transit company qualify as a link 
in the interstate transportation of passengers, we shall require fac¬ 
tors such as the sale of tickets by it for a continuous passage using 
interstate lines or the sale of tickets by connecting interstate lines 
for a continuous passage using the intrastate company, the sharing 
of facilities by it with interstate companies, and the interchange of 
passes or tickets between it and interstate companies” (Rollo 
Transit Corp., 110 NLRB 1623, 1625, n. 6). 
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transit companies were explained by the Board as fol¬ 
lows in The Greenwich case, 110 NLRB 564, 565: 

Early this year [1954] the Board undertook to 
study and reappraise the 1950 jurisdictional stand¬ 
ards in the light of the Board’s experience since 
their adoption, and also in the light of changing- 
economic conditions. Based upon that study and 
reappraisal, it is our opinion that the jurisdictional 
standard established by the Local Transit Lines de¬ 
cision should be revised in order better to attain the 
Board’s long established policy of limiting the ex¬ 
ercise of its jurisdiction to enterprises whose oper¬ 
ations have, or in which labor disputes would have, 
a pronounced impact upon the flow of interstate 
commerce. 

i 

As the Board added in Folio Transit, 110 NLRB 1623, 
1625: “In our opinion [the 1950] transit system yard¬ 
stick in a number of respects extended the scope of the 
Board’s operations far beyond their proper limits to 
matters of basically local impact.” 

Moreover, in Breeding Transfer Co., 110 NLRB 493, 
497, the lead case on the revision of its 1950 standards, 
the Board stated that the new standards, including 
those for transit companies, were promulgated only 
after careful study of a “very extended report analysis 

of hundreds of cases before the Board this year and of 

•/ 

information available from other sources,” and after 
giving due consideration to: 

all of the criteria spelled out by the Board in 1950, 
including (1) the problem of bringing the case¬ 
load of the Board down to manageable size, (2) the 
desirability of reducing an extraordinarily large 


i 
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caseload in order that we may give adequate atten¬ 
tion to more important cases, (3) the relative im¬ 
portance to the national economy of essentially lo¬ 
cal enterprises as against those having a truly sub¬ 
stantial impact on our economy, and (4) overall 
budgetary policies and limitations. ... 15 

C. The new standards for transit companies are a rea¬ 
sonable means of accomplishing the legitimate 
objective of reducing the flow of cases involving 
essentially local enterprises 

Having found that the 1950 standards for asserting 
jurisdiction over transit companies required it to handle 
numerous cases involving essentially local enterprises, 
which, in turn, detracted from the expeditious handling 
of cases with more pronounced impacts on commerce, 
the Board was warranted in tightening the old standard. 
Moreover, the method selected is a reasonable means of 
achieving this objective. As shown (pp. 15-16), transit 
companies which operate across state lines or in con¬ 
junction with interstate carriers are likely to have a 
much more pronounced impact on interstate commerce 
than are companies like intervenor which affect in¬ 
terstate commerce onlv indirectlv. Classifying transit 
companies in these two categories and fixing a lower 
threshold for the former than for the latter, as do 
the Board’s 1954 standards, would therefore further 
the basic objective of minimizing the flow of eases with 
the least impact on commerce. 

The additional question (see Pet. Br. 40-41) of 

15 The Board specifically noted (110 NLRB at 497) that “a 
desire to establish broader State jurisdiction is nowise a factor in 
our decision” (see pp. 28-30, infra). 
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whether the line for transit companies with only an in¬ 
direct impact on commerce should have been fixed at 
$3,000,000, or at some lower or higher figure, is not> we 
submit, a justiciable issue. As the Board pointed out, 
the propriety of the dollar volume figures utilized in its 
standards “cannot be proved scientifically like mathe¬ 
matical problems” (Breeding Transfer Co., 110 NLRB 
at 497). The selection of a particular cut-off is, as the 
Supreme Court lias observed respecting rate making, a 
process which is “fluid and changing—the resultant of 
factors that must be valued as well as weigheda situa¬ 
tion in which judgment “implies, ultimately, prophecy 
based on the facts in the record as illumined by the sea¬ 
soned wisdom of the expert body” (Board of Trade v. 
r. S., 314 U.S. 534, 546-547). 10 I 

Thus, to determine whether the $3,000,000 cut-off for 
local transit companies was higher than required! to 
achieve the Board’s overall object of bringing its bud¬ 
get and caseload into better balance, it would appear 
necessary, inter alia, to compare the importance of lo¬ 
cal transit cases below that figure with the importance 
of the other types of cases in which the Board has as¬ 
serted jurisdiction; to forecast the proportion of cases 
with more serious impacts on commerce that are likely 
to be received in the foreseeable future; and to evaluate 
the efficiency of the Board’s utilization of its budget and 
manpower and estimate the Board’s future appro¬ 
priation and personnel levels. Decisions respecting such 
matters, lacking “satisfactory criteria for a judicial 
determination” (Coleman v. Miller, 307 U.S. 433, 454- 
455), are not judicial but “essentially legislative or 

10 See also, American Airlines v. C.A.B., 89 U.S. App. D.C. 365, 
368-398, 192 F. 2d 417, 420-421 (C.A.D.C.). ! 
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administrative’’ ( Federal Radio Communications v. 
General Electric Co., 281 U.S. 464, 469). 17 Moreover, 
such decisions are intimately tied up with the agency’s 
utilization of its funds, and, under settled law, it “is not 
the function of [a] court to inquire into the propriety 
of expenditures by the National Labor Relations Board 
of funds appropriated to its use by the Congress” 
(. N.L.R.B. v. National Tool Co., 139 F. 2d 490 (C.A. 
6)). 18 

Accordingly, the Ninth Circuit has held that 
( N.L.R.B. v. Townsend, 185 F.2d 378, 383, cert, den., 
341 U.S. 909) that: 

Providing the Board acts within its statutory and 
constitutional power it is not for the courts to say 
when that power should be exercised. Many fac¬ 
tors such as lack of funds or the imminence of a 
more drastic disruption of commerce in another in¬ 
dustry might dictate that in a particular case pow¬ 
ers explicitly granted should not be exercised. Cf. 
United States v. Morton Salt Co., 338 U.S. 632, 
647. . . . 

See also, N.L.R.B. v. Stoller, 207 F. 2d 305, 307 (C.A. 9), 
cert den.. 347 U.S. 919; N.L.R.B. v. Mid-Co. Gasoline 


17 As this Court recently stated respecting the analogous problem 
of determining what is best in the public interest: “All such matters 
are for the Congress and the executive and their agencies. They 
are political, in the highest sense of that abused term. They are 
not for the judiciary” ( Pinellas Broadcasting Co. v. F.C.C., 5 
Pike <fe Fischer Ad. Law 2d 779. 780 (C.A.D.C., January 19. 1956), 
cert, den., 24 L.W. 3262). 

See also, Railroad Communications v. Rowan <i* Nichols Oil 
Co.. 310 U.S. 573, 580-581; South Carolina State Highway Dept. v. 
Barnwell. 303 U.S. 177. 190-191. 

18 Accord: N.L.R.B. v. Elvine Knitting Mills Inc., 138 F. 2d 633, 
634 (C.A. 2); N.L.R.B. v. Baltimore Transit Co., 140 F. 2d 51, 
58 (C.A. 4), cert, den., 321 U.S. 795; S. H. Camp & Co. v. NX.R.B., 
160 F. 2d 519, 521 (CA. 6). 
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Co., 183 F. 2d 451, 453 (C.A. 5); Electrical Workers v. 
N.L.R.B., 181 F. 2d 34, 36 (C.A. 2), affirmed, 341 U.S. 
694. 19 ; 

In any event, we submit that the propriety of fixing 
the line for local transit companies at $3,000,000 can¬ 
not be impeached by petitioner’s statistics which pur¬ 
port to show that it would exclude 126 companies, serv¬ 
ing 129 cities, which employ over 25,000 employees (Br. 
7, 42-43). The Board’s jurisdictional policy seeks; to 
obtain the legitimate object of an assertion of jurisdic¬ 
tion in those cases having the most pronounced impact 

i 

on commerce, and a declination of jurisdiction in cases 
involving enterprises having a remote impact on com¬ 
merce, which tend to be those that are essentially local. 
A business may be big in size and employ a lot of em¬ 
ployees, and still be an essentially local enterprise (see 
p. 16, supra). Nor does combining one such compgnv 
with a lot of other similar companies necessarily alter 
the essentially local character of their operations. 20 Ac- 

I 

i 

19 The difficulty of judicially reviewing the factors entering into 
the Board’s declination of jurisdiction policy is not rebutted by 
Joliet Contractors Assoc, v. N.L.R.B., 193 F. 2d 833 (C.A. 7). relied 
on by petitioner (Br. 17-18, 44), where the Board’s declination of 
jurisdiction was set aside by the court. In that case, unlike here, 
the substantial impact of the unfair labor practices upon commerce 
were patent, for they blockaded the movement of preglazcd sash 
into the Joliet, Illinois area from out-of-state. Moreover, unlike 
the instant case, ‘‘none of the reasons” urged in argument before the 
court as the basis for sustaining the Board’s determination, e.g., the 
size of the Board’s appropriation in comparison with its case loiid, 
“were assigned by the Board as a basis for dismissal of the com¬ 
plaint” (193 F. 2d at 844). Absent such reasons, the court consid¬ 
ered the Board there to be asserting “unbridled discretion to evalu¬ 
ate such impact [on commerce] by any standard which its fancy 
may suggest as expedient in a particular case” {Id., at 842). 

20 Thus, the Board has declined jurisdiction over hotel and 
restaurant industries, and, prior to 1947, over the construction 
industry (all of which are larger than the transit industry), on 
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cordingly, the fact that the $3,000,000 standard may 
have the consequence of excluding a lot of local transit 
companies does not detract from its propriety as a means 
of accomplishing the basic objective of confining the 
Board’s exercise of jurisdiction to those cases having 
the greatest immediate impact on interstate commerce. 
In order to discredit the $3,000,000 standard in this 
respect, which petitioner fails to do, it is necessary to 
engage in an evaluation of the Board’s overall budget 
and caseload and a forecast of the future, as outlined 
above. 

Moreover, the accuracy of petitioner’s description of 
the consequences of the Board’s new transit yardsticks 
is itself open to question. First, it does not appear that 
petitioner’s tables (J. 1056-1078) take into account the 
interstate linkage aspect of the new standards (see 
It olio Transit, p. IS, supra), which could have the ef¬ 
fect of bringing in an undetermined number of the 
firms which did not qualify under the $3,000,000 test. 
Second, the Board’s records indicate that many of the 
companies with gross revenue under $3,000,000 in pe¬ 
titioner's list never utilized the Board's processes even 
when the jurisdictional policy permitted such utiliza¬ 
tion. Hence it cannot be assumed that their continued 
abstention would be attributable to the new standard 
rather than to other considerations, it seems more 
relevant to assess the impact of the $3,000,000 standard 
against the kinds of transit companies which have uti¬ 
lized Board processes in the past: so viewed, it appears 
that the $3,000,000 standard would not affect over one- 

thc ground that, despite their size, they were predominantly engaged 
in local operations. See Bethlehem Steel Co. v. New York S.L.R.B., 
330 U.S. 767, 787-792; The White Sulphur Springs Co., 85 NLRB 
1487; Breeding Transfer Co., 110 NLRB 493, 495. 
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half of the Board’s past cases, since they have consisted 
of companies operating interstate routes or serving as 
links with interstate carriers, and that, of the remaining 
cases, only a portion thereof (see Pet. Br. 21-22) would 
be affected. 21 

Finally, intervenor’s revenue was well below $3,000,- 


21 Petitioner’s statistical conclusions are also vulnerable in other 
respects. Thus, its Exhibit 1 shows actual revenue figures for orlly 
79 of the alleged 1,600 to 1,900 companies in the transit industry 
(J. 1056-1063). From 51 of these, which also list both number of 
employees and the number of vehicles, petitioner estimates by 
simple arithmetical division that the ratio of employees to vehicles 
in the industry is 2.668. Petitioner then uses the data as to the 49 
of the 79 companies listed in Exhibit 1 which had revenue of less 
than S3.000.000 in 1953, and divides their total revenue by the 
total of their vehicles to reach an average revenue of $15,418 per 
vehicle. On the basis of this statistic, and dividing 83.000,000 by 
$15,418, petitioner assumes that the companies with fewer than 195 
vehicles would have operating revenues of less than $3,000,000 per 
year. Petitioner then estimates from Exhibit 2 (J. 1063-1078), 
showing merely vehicle and population figures, that 126 companies 
in cities with a population over 50,000 people operate less than 
195 vehicles, and would therefore not be covered by the new 
standard. And, by multiplying the total number of vehicles in the 
126 cities by the 2.668 employee-vehicle ratio, petitioner concludes 
that the exclusion encompasses 25,325 employees. 

Petitioner’s procedure appears to result in an inflated ratio of 
employees to vehicles, for it assigns too much weight to the larger 
companies. This is shown by the fact that, if the ratio of employees 
per vehicle is calculated on a cumulative basis for all companies in 
Exhibit 1 having an operating revenue of under $1,000,000, all 
companies having an operating revenue of under $2,000,000, and iso 
forth, up to all companies having an operating revenue of under 
$75,000,000, the ratio spreads from 1.853 to 2.668. Similarly, its 
estimate of revenue per vehicle is open to the same type of criti¬ 
cism. Petitioner’s estimate of $15,418 per vehicle is drawn from 
data in Exhibit 1 showing earnings and number of vehicles of 49 
companies which had revenues of less than $3,000,000 in 19o3. 
However, if the data for the individual companies in this group;is 
examined, the range per vehicle goes from a low of $9,627 (Daven¬ 
port City Lines, .T. 1057) to a high of $24,195 (Gary Railways, 
Incorporated. .T. 1057). Petitioner’s use of simple arithmetic 
averages in the face of these wide ranges tends to overstate and 
distort the impact of the $3,000,000 standard. 
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000, and, irrespective of what might be said about de¬ 
clining jurisdiction over larger companies in future 
cases, the declination of jurisdiction here was not un¬ 
reasonable. Thus, the facts summarized at the outset 
(pp. 2-4) show that intervenor operates a transit 
system which serves the local transportation needs of 
a portion of the City of Charleston, West Virginia, 
and its surrounding territory; that its routes do not 
cross state lines; and that it does not sell tickets of 
any interstate carrier nor permit any such carrier to 
sell its tickets or share its facilities. Although it has 
routes which pass the railroad and interstate bus 
terminals of Charleston, it transports very few pas¬ 
sengers to and from these terminals. It, together with 
nine other local transit companies, operates routes past 
various factories in the Charleston area which produce 
chemicals which are shipped in interstate commerce. 
But, the evidence indicates that the vast majority of 
the employees of these plants use other means of trans¬ 
portation. In these circumstances, it can hardly be 
said that the Board abused its discretion in concluding 
that intervenor was an essentially local enterprise with 
a relatively insubstantial impact on commerce. 

D. Petitioner’s other contentions are without merit 

1. Petitioner points (Br. 23-27) to the fact that, in 
amending the Act in 1947, Congress rejected a pro¬ 
posal which would have excluded public utilities and 
transit systems; that the Supreme Court, in Amal¬ 
gamated Association v. Wisconsin Board, 340 U.S. 383, 
relied on this circumstance in concluding that the state 
was barred from regulating the right to strike in public 
utilities and transit systems subject to the Act; and 
that, subsequent to this decision, numerous bills were 
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introduced in Congress whichwould have removed such 
companies from the Act’s j^erage, but that they ulti¬ 
mately failed to pass. From this, petitioner draws the 
conclusion (Br. 33-36) that Congress intended to re¬ 
quire the Board to take every public utility and transit 
case affecting commerce within the meaning of the Act, 
and to preclude the Board from differentiating among 
them, as do the Board’s new standards, on the basis of 
their importance in relation to the Board’s over-all case¬ 
load. 

We submit that petitioner’s reasoning fails to dis¬ 
tinguish between the Board’s legal jurisdiction, and 
its discretionary authority to exercise less than the 
full measure of that jurisdiction, if that course would 
best effectuate the policies of the Act. The factors 
relied on by petitioner relate only to the question of 
legal jurisdiction, i.e., whether the Board should have 
power to assert jurisdiction over a local transit com¬ 
pany affecting commerce, if its budget and manpower 
permitted it to do so. 22 Congress has consistently an¬ 
swered this question in favor of Board power. Tn sp 
doing, however, it may not be assumed that Congress 
intended to denv to the Board the discretion, which it 
has always possessed (see pp. 12-14, supra), to exercise 
its legal jurisdiction—over utilities, transit companies 
and all other businesses affecting commerce—in the 
manner which would result in the most efficient utiliza- 

i 

tion of budget and manpower in relation to total case^ 
load. 

i 

-- Similarly, in the Amalgamated Association case, supra, since 
the Board was then exercising jurisdiction over the public utility 
and transit companies there involved (340 U.S. at 385-386, n. 2, 3), 
the conclusion that the Act precluded concurrent state regulation 
of their labor relations can be viewed in that light. 




Indeed, the Board’s practice of asserting less than 
the full measure of its jurisdiction for these reasons, 
and of confining the exercise of jurisdiction to those 
cases having the most pronounced impacts on com¬ 
merce, has been brought to Congress’ attention on sev¬ 
eral occasions, and it has indicated its approval of 
that practice. See H. Rep. No. 2050, 80th Cong., 2d 
Sess. (House Committee on Expenditures in the Execu¬ 
tive Departments) ; Hearings before the Joint Com¬ 
mittee on Labor-Management Relations, 80th Cong., 
2d Sess., pp. 11-41, 1120-1121, 1148-1149; Report <of 
the Joint Committee on Labor-Management Relations, 
S. Rep. 986, Part 3, 80th Cong., 2d Sess., pp. 11-15; 
Hearings before the Senate Committee on Expendi¬ 
tures in the Executive Department on S. Res. 248, 81st 
Cong., 2d Sess., p. 120; Hearings before Senate Com¬ 
mittee on Labor and Public Welfare on S. 249, 81st 
Cong., 1st Sess., pp. 175-177, 1024-1027, 1286-1287; 
N.L.R.B., Sixteenth Annual Report (G.P.O., 1952), 
pp. 15-39. As summarized by the Ninth Circuit, “there 
is simply no evidence of a congressional purpose to 
take from the Board the power of dismissal on grounds 
having to do with the effectuation of the policy of the 
Act” (Haleston Drug Stores, Tnc. v. N.L.R.B., 187 F. 
2d 418, 422 (C.A. 9), cert, den., 342 U.S. 815). 

2. Petitioner’s related contention (Br. 36-40), that 
the real purpose of the Board’s new standards is to 
invest the states with jurisdiction contrary to Con¬ 
gress’ intention, is equally erroneous. The Board 
expressly disclaimed such a purpose (n. 15, supra), 
while at the same time disclosing the wholly proper 
factors which did motivate its determination. Peti¬ 
tioner, however, contrary to every presumption of 


29 


administrative regularity, 23 makes light of this express 
declaration and seeks support for its contention in 
extra-judicial utterances of certain members of the 
Board. We believe that this will not avail petitioner. 

First, it is by no means established that the Board’s 
declination of jurisdiction would leave the states free 
to act in the released areas. 24 And the mere possibility 
that the 1954 revisions of the jurisdictional standards 
may leave a somewhat larger area for local regulatipn 
of labor disputes, and thus coincide with the personal 
views of certain Board members, is no less fortuitous 
than the fact that at least some of the Board members 
who promulgated the 1950 standards entertained simi¬ 
lar views. See Liddon White Truck Co., 76 NLRB 
1181, 1185; Hearings Before the Joint Committee on 
Labor Management Relations, 80th Cong., 2nd Sess., 
Part 2, pp. 1148-1149. 25 ! 

The short answer to petitioner’s claim, however, is 
that contained in United States v. Morgan, 313 U.S. 
409, where the Supreme Court rejected a contention 


23 Cf. N.L.R.B. v. Red Rock Co., 187 F. 2d 76, 78 (C.A. 4), cert, 
den., 341 U.S. 950; N.L.R.B. v. Greensboro Coca Cola Bottling Co., 
180 F. 2d 840, 844-845. 

24 This question, as petitioner recognizes (Br. 39, n. 9), has twice 
been reserved by the Supreme Court of the United States, in Bldg. 
Trades Council v. Kinard, 346 U.S. 933, and in Gamer v. Team¬ 
sters, 346 U.S. 485, 488. Cf. the recent holding of the Supreme 
Court of California in Garmon v. Bldg. Trades, 37 LRRM 2233 
(December 2, 1955), pet. for cert, pending. 

25 Cf. Packard Motor Car Co. v. N.L.R.B., 330 U.S. 485, 492-493: 

“But there are difficult questions of policy involved in these cases 
which, together with changes in Board membership, account for 
the contradictory views that characterize their history in the 
Board * * * We are not at liberty to be governed by those 

policy considerations in deciding the naked question of law whether 
the Board is now, in this case, acting within the terms of the 
statute.” 
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that the Secretary of Agriculture had disqualified him¬ 
self from passing on a ease before him because he had 
expressed vigorous views on that matter in a letter 
to the New York Times. The Supreme Court said 
(at pp. 420-421) : 

That he not merely held, but expressed, strong 
views on matters believed by him to be in issue 
did not unfit him for exercising his duty in sub¬ 
sequent proceedings ****** Cabinet 
officers charged by Congress with adjudicatory 
functions are not assumed to be flabby creatures 
any more than judges are. Both may have an 
underlying philosophy in approaching a specific 
case. But both are assumed to be men of con¬ 
science and intellectual discipline, capable of judg¬ 
ing a particular controversy fairly on the basis 
of its own circumstances. 

Cf. Federal Trade Commission v. Cement Institute, 333 
U. S. 683, 700-703. 

III. In the Circumstances of This Case, No Due Process Ques¬ 
tion Is Presented by the Board’s Denial of Petitioner’s 
Motion for Rehearing and Reargument 

As shown (p. 5, supra), jurisdiction herein was 
declined pursuant to a standard that was formulated in 
the Greenwich Gas case, decided while the instant case 
was pending before the Board. After the instant de¬ 
cision issued, petitioner requested the Board to recon¬ 
sider its standard and to grant it oral argument on this 
matter, setting forth statistics as to impact of the 
standard in the transit industry. The Board, after 
considering the motion and its accompanying support¬ 
ing data, concluded (with two members dissenting) 
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that the motion should be denied on the ground that it 
presented no issues not previously considered (J. 
1081). Petitioner contends that the Board’s denial of 
its motion deprived it of due process of law (Br. 44-48). 

Basically, petitioner’s contention overlooks that, in 
fixing a standard for the assertion of jurisdiction, the 
Board may derive its information from sources outside 
the confines of the record of a particular case, 20 and that 
it may freely “adopt and reverse policy, either in the 
form of an individual decision or as rule-making for the 
future, in any manner reasonably calculated to carry 
out its statutory duties” (Optical Workers y. 
N. L. B. B 227 F. 2d 687, 691 (C. A. 5). 27 In any event, 
the statistics relied on by petitioner were considered 
by the Board before denying its motion, and the Board 
in effect concluded that they were legally insufficient to 
alter the Board’s original decision, a conclusion which, 
as we have shown (pp. 23-25, supra), was not unwar¬ 
ranted. In these circumstances, petitioner’s constitu¬ 
tional contention boils down to the claim that it was 
entitled, not only to set forth its legal position in writ¬ 
ing, but also to present oral argument thereon. Settled 
authority clearly rebuts this assumption. See F. C. C. 
v. WJR, 337 U. S. 265, 274-277; Fay v. Bonds, 172 F. 2d 
720, 725 (C. A. 2). 


20 See Davis, Administrative Law (West, 1951) §§ 153, 165; 
N.L.B.B. v. Seven-Up Bottling Co., 344 U.S. 344, 348. 

27 See also, S.E.C. v. Chenery Corp., 332 U.S. 194, 202. 



CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the petition for review herein should in all respects 
be dismissed. 

Theophil C. Kammholz, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 
Marcel Mallet-Prevost, 

Assistant General Counsel, 
Norton J. Come, 

Margaret M. Farmer, 

Attorneys, 

National Labor Relations Board . 
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APPENDIX 

| 

The relevant provisions of the National Labor Rela¬ 
tions Act, as amended (61 Stat. 136, 29 U. S. C. 151, 
et seq .), in addition to those set forth in petitioner’s 
brief (pp. 51-53), are: 

i 

! 

Findings and Policies 

Section 1 . The denial by some employers of the 
right of employees to organize and the refusal by 
some employers to accept the procedure of col¬ 
lective bargaining lead to strikes and other forms 
of industrial strife or unrest, which have the intent 
or the necessary effect of burdening or obstructing 
commerce by (a) impairing the efficiency, safety, 
or operation of the instrumentalities of commerce; 
(b) occurring in the current of commerce; (c) 
materially affecting, restraining, or controlling the 
flow of raw materials or manufactured or proc¬ 
essed goods from or into the channels of commerce, 
or the prices of such materials or goods in com¬ 
merce; or (d) causing diminution of employment 
and wages in such volume as substantially to im¬ 
pair or disrupt the market for goods flowing from 
or into the channels of commerce. 

The inequality of bargaining power between em¬ 
ployees who do not possess full freedom of associa¬ 
tion or actual liberty of contract, and employers 
who are organized in the corporate or other forms 
of ownership association substantially burdens and 
affects the flow of commerce, and tends to aggra¬ 
vate recurrent business depressions, by depressing 
wage rates and the purchasing power of wage 
earners in industry and by preventing the stabili¬ 
zation of competitive wage rates and working con¬ 
ditions within and between industries. 

Experience has proved that protection by law of 
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the right of employees to organize and bargain col¬ 
lectively safeguards commerce from injury, im¬ 
pairment, or interruption, and promotes the flow 
of commerce by removing certain recognized 
sources of industrial strife and unrest, by encour¬ 
aging practices fundamental to the friendly adjust¬ 
ment of industrial disputes arising out of differ¬ 
ences as to wages, hours, or other working condi¬ 
tions, and by restoring equality of bargaining 
power between employers and employees. 

Experience has further demonstrated that cer¬ 
tain practices by some labor organizations, their 
officers, and members have the intent or the neces¬ 
sary effect of burdening or obstructing commerce 
by preventing the free flow of goods in such com¬ 
merce through strikes and other forms of industrial 
unrest or through concerted activities which impair 
the interest of the public in the free flow of such 
commerce. The elimination of such practices is a 
necessary condition to the assurance of the rights 
herein guaranteed. 

It is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of com¬ 
merce and to mitigate and eliminate these obstruc¬ 
tions when they have occurred by encouraging the 
practice and procedure of collective bargaining 
and by protecting the exercise by workers of full 
freedom of association, self-organization, and 
designation of representatives of their own choos¬ 
ing. for the purpose of negotiating the terms and 
conditions of their employment or other mutual 
aid or protection. 
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